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“Our study of 10,000 estates shows 
that, as a whole, the costs of estate 
settlement for those estates handled 
by corporate executors were 2.8 per 
cent. less than for estates handled by 
individual executors. 

“Inasmuch as the average execu- 
tor’s fee approximated 2.2 per cent. 
one may draw the conclusion that, for 
the group of estates analyzed, trust 
officers saved their clients’ estates an 
amount greater than their fees as ex- 
ecutors. 

“Naturally, similar savings cannot 
be guaranteed for any particular es- 
tate because the varying factors in 
every estate are too complex to allow 
of any promised economy in adminis- 
tration.” 

From article by Bernard F. Dunn, President of 


Estate Recording Company, Boston, pages 9-13. 


“Any statute which requires an im- 
possibility is unjust. In this category 
should be placed the Federal Gift Tax 
Act. The chief purpose of this article 
is to indicate briefly why corporate 
fiduciaries, while accepting the prin- 
ciple of the Gift Tax, should protest 
most vigorously against unreasonable 
burdens placed upon them in the oper- 
ation of this act.” 

From article by Joseph F. McCloy, Member of 


the New York Bar, pages 15-19. 


“With the experience of a year of 
actual work in the examination of 
trust departments behind them the 
examiners, it is believed, will make 
further progress toward uniformity of 
examining procedure at their next 





meeting. * * * Uniformity of trust 
examination procedure will result in 
a greater degree of uniformity in the 
administration of trusts, while allow- 
ing for the variations in state laws. 
Likewise, federal policies with respect 
to trust department examinations will 
have a strong influence on state super- 
visory authorities and through them 
upon state laws. Consequently, the 
importance of trust department exam- 
inations as a factor in the establish- 
ment of greater operating uniformity 


cannot be minimized.” 


From article by Henry E. Sargent, Secretary, 
Trust Division, American Bankers Association, 
pages 53-55. 


“It seems virtually certain that 
much litigation will result from the 
amendment of the (Treasury) regula- 
tions as to blockage. One case is al- 
ready in the courts which has not yet 
been decided by the Circuit Court of 
Appeals but if the decision in this case 
is adverse to the taxpayer certiorari 
will be sought, as it certainly will be 
by the Government if the decision is 


in favor of the taxpayer.” 


From article by Robert M. Estes, Washington, 
D. C., formerly Deputy Commissioner of Mis- 
cellaneous Tax Unit, Bureau of Internal Rev- 
enue, pages 37-46. 


“The securities that will be created 
under the proposed plan * * *” (pro- 
viding for the private financing of 
municipal tax payments) “would con- 
stitute very desirable investment for 
fiduciaries inasmuch as the collateral 
behind them is a taxpayer’s note (with 
conditional tax receipt attached) 
which is a prior obligation of the 
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property ahead of the first mortgage, 
and moreover, the value of the prop- 
erty behind the note would generally 
be many times the face value of the 


note.” 


Opinion expressed by Professor Paul Studenski, 
in transmitting details of plan for readers of 
TRUST Companies Magazine, pages 110-111. 


“T do not know of any recognized 
rule in this country which requires 
that within a year an executor or trus- 
tee must dispose, if possible, of securi- 
ties which are not regarded as proper 
investment of trust funds, and which 
the will does not authorize to be re- 
tained. So far as I am familiar with 
the adjudged cases, they lay down the 
rule that such disposition may be 
made within a reasonable time. What 
is a reasonable time depends much 
upon the circumstances of the particu- 
lar case. It is clear, however, that an 
executor or trustee may not with 
safety to himself indefinitely retain, 
without permission in the will, a se- 
curity not regarded by the courts as 


fit for investment of trust funds.” 


From discussion by Willard F. Keeney of Grand 
Rapids, Mich., pages 59-62. 





“Sporadic reports of dispute be- 
tween trust institutions and represen- 
tatives of the Bar should not cloud the 
notable progress which has_ been 
made in establishing more cordial 
relations between attorneys and cor- 
porate fiduciaries or be permitted to 
hamper current efforts to assure more 
active cooperation in performing com- 
plementary services. * * * It is con- 
ceivable that a coincidence of disputes 
at some future time in widely scat- 
tered areas might temporarily create 
the impression that the improvement 





in relations had been apparent rather 
than real. 

“Nevertheless, a careful analysis of 
trends as indicated by existing agree- 
ments and by recent negotiations 
gives unmistakable evidence that 
trust officials in general and attorneys 
who are in actual contact with clients 
served by both are nearer to a basis 
of mutual confidence and respect than 
at any previous time.” 

From article by Glen B. Winship, pages 29-35 


“When certificates, issued as stock 
dividends, are registered in the name 
of a fiduciary, the transfer agent and 
its principal are charged with * * * 
the duty of ascertaining whether the 
beneficiary or remainderman is en- 
titled to them, before they are ever re- 
transferred, and the name of an as- 
signee thereof registered on the cor- 
porate books ; an improper assignment 
of such certificates to the party not en- 
titled to them, followed by a negligent 
transfer of them on the corporate 
stock books to the assignee, makes the 
corporation and, possibly, its transfer 
agent, liable for wrongful transfers of 
stock.” 


From article by Francis X. Mannix, pages 105- 
109. 





“Not a syllable in the Constitution 
forbids retroactive taxation. * * * It 
is unfair to surprise a taxpayer by a 
retroactive tax upon a transaction 
which was tax-free when it was en- 
tered into. The mere fact that it is 
possible to find a technical transfer 
which will sustain the tax after its 
enactment, is not particularly mate- 
rial when the issue is due process and 
fairness. If the original transfer was 
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irrevocable, so that there is no 
method by which the taxpayer can 
adjust his affairs to meet the new 
liability, it is unfair to tax him retro- 
actively upon this transaction. * * * 
The Commissioner (of Internal Rev- 
enue) should apply the law as it is 
written, with only the deviations pre- 
scribed by the Courts. It is clear that 
this has not been done in the current 
Regulations.” 


From article by Charles L. B. Lowndes, Pro- 
fessor of Law, Duke University ; pages 21-27. 


“The Vice Ordinary considered that 
the inaction of the executors had 
amounted to gambling and speculat- 
ing with the trust funds. * * * When 
Edwin qualified * * * he occupied the 
rather unusual fiduciary position con- 
ferred by the testator wherein his 
judgment on the sale of the securities 
had a superior place. * * * It is said 
that the trust company could, if it 
thought that the shares should be sold, 
have sought court compulsion against 
its co-executor and * * * that both 
executors could have petitioned the 
court * * * for direction as to the con- 
tinuance of the investment and thus 
have avoided present personal liabil- 
ity. * * * The decree surcharging the 
executors will be reversed * * *” 


From opinion of New Jersey Court of Errors 
and Appeals in Cross case, reported on pages 
68-70. 


“With rapid increases in trust as- 
sets by foreign trust companies, which 
presumably come to some extent from 
United States sources, and with ad- 
mittedly large sums being transferred 
to European financial institutions, and 
with very apparent and not too diffi- 
cult opportunities for our wealthy citi- 
zens to take up their domiciles in juris- 
dictions which have no income or 


death taxes and offering tempting 
climatic inducements for persons in 
the so-called winter of life, must we 
lie dormant and refuse any sugges- 
tions or advice as to the conservation 
of such property and its retention un- 
der the jurisdiction of the United 
States and the building up of business 
and industries locally? The courts 
have on several occasions commented, 
with approval, upon efforts at tax 
avoidance as distinguished from acts 
of tax evasion. If such efforts were in 
the past looked upon with approval by 
the courts, how much more should 
they be sanctioned under present con- 
ditions. * * * 

“Tt has not been the intent of this’ 
discussion to create the impression 
that taxes are the all-important cri- 
terion in estate planning, but to em- 
phatically outline its most important 
and increasingly important factor in 
any such deliberation.” 


From discussion by Henry N. Andrews, pages 
63-66. 


“Taxpayers are certainly justified 
in minimizing their tax liabilities by 
so conducting their business that it 
will be possible to secure the maxi- 
mum deductions allowed by law, and 
under the present tax rates many de- 
ductions which formerly appeared too 
trivial to bother about now loom as 
important factors. * * * All he (the 
taxpayer) is required to do is to pay 
the correct amount of tax and no 
more, and he cannot expect the taxing 
authorities to assist him in securing 
maximum deductions in order to 
avoid overpayment. He must depend 
upon those who are qualified, by vir- 
tue of their experience, to protect his 
interests.” 


From Fiduciary Course, Article No. 8, by R. R. 
Bixby, pages 99-103. 
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It’s Our Job to Manage 
Estates and Trusts 


CITY BANK FARMERS TRUST 
COMPANY, America’s oldest trust 
company, whose charter marked 
the inception of corporate trustee- 
ship in this country, is today a 
trust company exclusively. It does 
no commercial banking business 

.. sells no securities. Its entire 
personnel is dedicated to a single 
purpose — the care and manage- 


ment of the property of its clients. 


CITY BANK FARMERS TRUST COMPANY 


Chartered 1822 


22 William Street—New York 


ee 
6 Ok a a EE he SP eS OS ee ee 
EE ee ee N—-- —-— CO vrs ws? oaoeoe=—om= =) 





Minimizing Estate Transfer Costs 


Averages Based on Analysis of More Than 
10,000 Estates Show Important 
Savings Due to Services of 
Trust Departments 


By BERNARD F. DUNN 
President, Estate Recording Company, Boston 


been a distinct tendency to sup- 

port the increased costs of both 
state and federal governments by ad- 
vancing the rates of taxes levied on the 
transfer and receipt of property at death. 
The Federal Estate Tax rates now in 
effect are the highest ever reached and 
there is little prospect of their material 
reduction in the next decade in view of 
the continued increase in government ex- 
penditures and the prevalent sentiment 
for redistribution of wealth by means of 
high transfer taxes. 


Prior to June 6, 1932, the Federal 
Estate Tax touched the moderate sized 
estate only slightly, an estate of $250,000 
paying a net Federal Tax of approx- 
imately $600. Under the present in- 
creased rates, the same estate pays 
$15,200 The problem is more serious in 
large estates. To illustrate, Madeline L. 
Ottmann, who died May 4, 1930 (prior to 
the increase in rates), left an estate of 
$8,129,961. The Federal Estate Tax on 
the transfer of her property was $169,- 
702. Today, the tax on that estate would 
be $2,196,004. 


GS ees the war period, there has 


Average Expense of Taxes Shown by 
Analysis of Over 10,000 Estates 


The problem which transfer and in- 
heritance taxes creates is by no means 
the only one met with during the settle- 
ment of an estate. The transference of 
property at death involves numerous 
other expenses, their relative importance 
depending on the size of the estate. In 
our work we have analyzed the expenses 
and taxes of over 10,000 estates and have 
determined the averages of each class of 
expense for various sizes of estates. 


In the accompanying Chart A, the costs 
of estate settlement, frequently termed 
“shrinkage” and “estate liabilities,” are 
divided into five classifications—Federal 
Estate Tax, State Inheritance Tax, Fees 
of Attorney and Executor, Administra- 
tion Expense and Debts. All of the fore- 
going charges, with the exception of 
Debts, are brought about by the estate 
owner’s death. While Debts may not be 
“costs” in the legal sense, they must be 
paid out of the estate and are therefore 
included in “what it costs to settle the 
estate.” 


By studying the average costs for his 
own approximate estate, the reader may 
visualize the problems with which his 
executor will be faced. There follow brief 
explanations relative to each classifica- 
tion. 


1. The Federal Estate Tax does not ap- 
pear for estates of $50,000 and less as 
the statute allows an exemption of 
$50,000. Above this minimum, however, 
the rates increase rapidly, as the table 
shows. The present Federal Estate Tax 
rates, effective on and after May 10, 
1934, are used as a basis. 


. Inasmuch as the estates studied were 
filed in eleven of the largest states, the 
state inheritance tax shown represents 
an average of eleven different state in- 
heritance and estate tax rates. 


. The fee of the executor is generally set 
by statute and varies slightly for each 
state. The fee of the attorney is subject 
to the approval of the court. 


. Administration Expense includes court 
costs, funeral expense and all miscel- 
laneous costs incurred in the settlement 
of the estate. 
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5. Debts include unpaid income and real 
estate taxes and all personal obligations 
of the decedent existing at the time of 
his death. 


Why Heirs Frequently Receive the Least 
Desirable Assets 


The problem is only half stated by the 
above, however. Chart A shows that the 
total costs for an estate of $250,000 aver- 
age $53,000. If such an amount is avail- 
able to the executor in cash, the costs may 
readily be liquidated, but the records of 
the estates of this size analyzed show that 
the majority do not include sufficient cash 
to pay the total costs. The average cash 
found in estates of $250,000 amounts to 
$11,750, far from enough to pay the aver- 
age costs of $53,000. The executor of such 
an estate must raise the difference by sell- 
ing, frequently at a loss, other assets. In 
order to comprehend the situation more 
clearly, Chart B gives the average 
amounts of cash, bonds, stocks, real estate 
and miscellaneous property found in the 
same group of estates analyzed in Chart 
A. In the final column the average costs 
are repeated so that one may see at a 
glance the extent of liquidation of assets 
necessary for the settlement of these 
estates. 


In the case of an average $500,000 
estate, it was necessary to utilize all the 
cash, convert all the bonds plus $10,500 
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worth of stocks, assuming that the bonds 
and stocks were more readily convertible 
than the real estate, notes, mortgages and 
other miscellaneous property. Thus, the 
beneficiaries of such an estate received 
the least desirable assets. 


The primary conclusion to be drawn 
from Chart A is that there is a substan- 
tial difference between the amount of 
property a man leaves at death and the 
amount his heirs receive, due to the costs 
of estate settlement. Chart B shows that 
there is generally insufficient cash with 
which to pay the costs of estate settle- 
ment, thus necessitating the liquidation 
of the more desirable assets and leaving 
the less desirable assets for the heirs. 


While it is not the purpose of this study 
to discuss the methods whereby estate 
settlement costs may be reduced, it is 
sufficient to say that there are legitimate 
means of minimizing death taxes and set- 
tlement expense. Also, there are methods 
of anticipating the irreducible settlement 
costs so that the necessity for forced 
liquidation of assets is removed. Such 
preliminary estate planning work is the 
function of the modern trust department. 


Instances of Liquidation Forced by Shortage 
of Cash in Estate 


During the past year there have been 
numerous estate cases illustrative of the 
foregoing problems. 


CHART A 


AVERAGE ESTATE SETTLEMENT COSTS 





SIZE | 











FEDERAL STATE ADMINIS- 

OF ESTATE INHERITANCE TRATION TOTAL 

ESTATE | TAX TAX FEES EXPENSE DEBTS COSTS 
SS 3 arr $ 140 $ 380 $1,190 $ 720 $ 2,430 
EE Siecewa's 475 900 1,775 2,225 5,375 
 * are 1,050 1,800 2,650 3,550 9,050 
100,000 $ 900 2,700 3,700 4,400 6,900 18,600 
250,000 12,000 7,750 9,000 8,250 16,000 53,000 
500,000 39,000 18,000 19,000 13,500 34,000 123,500 
1,000,000 112,000 42,000 41,000 19,000 63,000 277,000 
5,000,000 1,110,000 275,000 205,000 60,000 255,000 1,905,000 
10,000,000 2,880,000 610,000 400,000 90,000 530,000 4,510,000 
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Charles H. Mulligan, of Springfield, 
Mass., who died July 3, 1933, left an estate 
of $168,417, of which $7,218 was in cash. 
The necessity for additional cash to set- 
tle the estate required the executor to 
dispose of assets at forced sale which 
resulted in an additional loss of $8,504. 
Preliminary estate planning might easily 
have prevented this. 


In the estate of John J. Sullivan, a 
Boston merchant who died October 12, 
1932, and whose estate was settled March 
1, 1934, only $5,266 in cash was found 
among his total assets of $278,396. This 
amount of cash was sufficient to pay only 
his Federal Estate Tax. In liquidating 
other assets, a capital loss of $8,570 was 
suffered. 


Alexander A. Berg, a St. Louis fur 
merchant whose estate of $380,031 was 
settled January 15, 1934, left $10,340 in 
cash to meet total costs of $65,087. 


The estate of Yale Kneeland, New York 
grain merchant, totaled $1,841,183 when 
he died December 26, 1933. The estate lia- 
bilities amounted to $408,729, far greater 
than the $28,452 in cash which was left. 


Louise Closser Hale, the late stage and 
screen actress, anticipated the costs of 
her estate settlement by providing suf- 
ficient life insurance funds with which 
her executor might pay them. 
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One of Many Wills That Should Have Been 
Revised 


Early in 1934 the will of a Mr. Fox 
was filed for probate in a Massachusetts 
Probate Court. The will stipulated that 
bequests of $100,000 each were to be paid 
to his son and daughter and that the en- 
tire residue was to go to his widow. Later, 
the inventory of the estate was filed, 
showing a gross estate of $200,000 which 
was reduced by heavy debts and expenses 
to $92,500. 


This net estate was insufficient to pay 
even one of the stipulated bequests, not 
to consider a residue for the widow, who 
sought relief from virtual disinheritance 
by recourse to the Massachusetts statutes 
which permit her to take her intestate 
share of one-third in lieu of the provisions 
of the will. 


When Mr. Fox made this will, he un- 
doubtedly had no idea that the above sit- 
uation would arise, for he was worth 
several times the gross estate which he 
left. But his will was written seven years 
prior to his death and had never been 
revised. During that time many circum- 
stances arose to reduce the value of his 
assets, but Mr. Fox evidently overlooked 
the necessity of drawing up a new will 
which would have made more adequate 
provision for his wife from his depleted 
estate. 


CHART B 


AVERAGE ESTATE ASSETS 








































SIZE OF REAL MISCEL- TOTAL 

ESTATE CASH BONDS STOCKS ESTATE LANEOUS COSTS 
$ 10,000 $ 1,130 $ 540 $ 2,800 $ 2,970 $ 2,560 $ 2,430 
25,000 2,525 2,300 8,325 6,775 5,075 5,375 
50,000 4,200 7,250 16,950 11,650 9,950 9,050 
100,000 7,700 15,000 35,100 20,800 21,400 18,600 
250,000 16,750 42,250 99,250 48,000 43,750 53,000 
500,000 24,500 88,500 219,000 77,500 90,500 123,500 
1,000,000 45,000 206,000 504,000 113,000 132,000 277,000 
5,000,000 155,000 1,145,000 2,785,000 425,000 490,000 1,905,000 
10,000,000 240,000 2,230,000 5,930,000 660,000 940,000 4,510,000 
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Such instances as the above are occur- 
ing with greater frequency than ever and 
lead one to change the maxim of “Make 
Your Will” to “Revise Your Will.” In a 
group of 200 medium sized estates recent- 
ly filed in New York County there were 
21 wills wherein the decedent had made 
specific bequests which totalled more than 
the net estate left. 


The reason for this is apparent. When 
these wills were written, the testators 
possessed sufficient wealth to pay these 
bequests and still have a residue. It is 
well known that prior to the depression 
many men made wills in which substantial 
bequests were left to persons other than 
members of the immediate family, the 
assumption being that the specific gifts 
would be small compared to the residue 
which would go to the family. Subse- 
quently, these estates were reduced so 
much in value that the specific bequests, 
when made, consumed the chief portion 
of the estate, or, as in the cases of the 
above 21 estates, totalled more than the 
net assets. 


Other Instances of Injustice Unforeseen by 
Testators 


Revision of existing wills, in the light 
of a person’s present financial position, 
hardly seems necessary to stress, but the 
fact that so many wills were filed for 
probate during 1934 wherein the desired 
gifts of the testator could not be met from 
the actual assets left, indicates that there 
must be many wills of living people which 
have not yet been revised and which need 
revision. There follow a few instances of 
the many on record wherein the will, be- 
ing out of date, did not fit the actual estate 
left. It is probable that real injustice, 
unforseen by the testator, resulted in 
most of these cases. 


George Q. Palmer, of Port Chester, N. 
Y., made three specific bequests of $10,000 
each in his will, the residue to be placed in 
trust for the benefit of his wife and 
daughter. An appraisal of his estate after 
his death May 3, 1933, showed assets of 
$16,761. Thus, there was no residue for 
the widow and daughter. 


Sarah Morganroth, of New York City, 


after making gifts of $16,000, willed the 
residue of her estate to her son and 
daughter. When she died March 17, 1933, 
her net estate was valued at $10,022. 


Lucy Hartford, of New York City, left 
legacies totalling $190,000, chiefly to dis- 
tant relatives, the residue to go to her 
three nieces. At her death her estate was 
appraised at $128,621. 


Trust officers do not draw or revise 
wills for their clients, but their wide ex- 
perience and familiarity with the prac- 
tical problems of estate settlement should 
be taken advantage of by estate owners 
who contemplate making or changing 
their wills. We would suggest that every 
such estate owner first consult one of the 
trust officials of his bank, then go to the 
lawyers he has selected to draft or revise 
his will and before actually signing the 
document again show it to the trust 
official whose actual experience in the 
administration of many estates and trusts 
enables him to test the will from a prac- 
tical operating viewpoint. 


Increasing Percentage of Estate Assets 
Handled by Trust Departments 


During 1934, as in previous years, the 
percentage of estate assets which banks 
and trust companies handled as executors 
showed an increase, so that now approx- 
imately 40 per cent of the assets of estates 
of $50,000 and over is handled by cor- 
porate fiduciaries. 

The following list includes the names 
of some of the well known estates recently 
probated wherein banks were named as 
executors: 

Charles Adams, Chairman of Board of 
Cleveland Hardware Company. 


John E. Andrus, the “millionaire strap- 
hanger.” 


Ambrose H. Burroughs, attorney and 
counsel for American Tobacco Company. 


Henry W. Farnam, professor at Yale 
University, New Haven, Connecticut. 


Eugene Hale, Jr., member of the New 
York Stock Exchange. 


Louise Closser Hale, stage and screen 
actress. 
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Alexander M. Hanline, wholesale paint 
merchant of Baltimore. 


Darwin P. Kingsley, Chairman of 
Board of New York Life Insurance Com- 
pany. 

Curtis A. Peters, New York Supreme 
Court Justice. 


Dr. William B. Pritchard, noted psy- 
chiatrist. 


John I. Romer, president of Printers 
Ink Publishing Company. 


Louis E. Shipman, editor of “Life.” 


Katherine M. Sloan, mother of Alfred 
P. Sloan, Jr. 


Felix J. Thomure, St. Louis railroad 
executive. 


Henry H. G. Ward, Federal Judge, of 
New York City. 


Few persons appreciate the complexity 
of the work necessary to administer an 
estate. The intricacies of inheritance, 
estate, estate income and transfer taxes 
present difficulties to the ordinary in- 
dividual executor which, unless he is ex- 
perienced in the work, will cause undue 
expense to the estate. Added to the tax 
problems are the manifold duties which 
an executor must perform, steps which a 
novice on the job will find involved and 
troublesome. During the settlement of an 
estate, over thirty separate duties must 
be performed, many requiring consider- 
able time, care and knowledge. 


An estate does not die with its owner. 
Its inanimate stock certificates, deeds and 
notes represent a going concern. During 
the long period of administration, the 
securities, real estate and business in- 
terests comprising it must be given 
prompt and skilled attention. 


Estates Handled by Corporate Executors 
Show Lower Average Settlement Costs 


Trust officers have commonly felt, due 
to experience and technical knowledge, 
that their services as executors of estates 
provided more economical administration 
than similar work done by individuals. 
Our study of 10,000 estates shows that, as 
a whole, the costs of estate settlement for 
those estates handled by corporate execu- 


tors were 2.8 per cent less than for estates 
handled by individual executors. Inas- 
much as the average executor’s fee ap- 
proximated 2.2 per cent, one may draw the 
conclusion that, for the group of estates 
analyzed, trust officers saved their clients’ 
estates an amount greater than their fees 
as executors. Naturally, similar savings 
cannot be guaranteed for any particular 
estate because the varying factors in 
every estate are too complex to allow of 
any promised economy in administration. 


There are many valid reasons for this 
saving, each reflected in a smaller average 
percentage of federal estate tax, state 
inheritance tax, legal fees, claims and 
administration expense in estates handled 
by banks. Preliminary estate planning 
work performed for estate owners by 
trust officers shows its effect in a slightly 
reduced average for estate and inherit- 
ance taxes, the experience of the personnel 
of the modern trust department plus its 
equipment provides for lower administra- 
tion and legal expense and the careful 
scrutiny of claims by the corporate 
executor results in a generally lower per- 
centage for these liabilities than in the 
case of individual ‘executors who fre- 
quently are anxious to settle any claims 
presented to them without requiring proof 
of their validity. Yet, executors’ fees are 
the same whether an individual or bank 
does the work. 


There were numerous instances where 
the individual executor named in the will 
predeceased the testator and more fre- 
quent were the cases where the individual 
executor died bfore his work of adminis- 
tration was completed, thus necessitating 
considerable delay and the court’s ap- 
pointment of an administrator to finish 
the settlement of the estate. The continu- 
ance of a trust company as executor is 
unaffected by the death or disability of 
any of its officers. 


From our study of estates, it appears 
conclusive that efficient estate adminis- 
tration requires skilled, responsible ser- 
vice and that such is rendered by the 
modern bank and trust company. 





The Chew House (Cliveden) 
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Gift Tax Act Unjust to Fiduciaries 


Trust Officials Are Urged to Protest Most Vigorously 
Against Unreasonable Burdens Placed Upon 
Them in Operation of This Act 


By JOSEPH F. McCLOY 
Member of the New York Bar 


NY statute which requires an im- 

A eesti is unjust. In this cate- 

gory should be placed the Federal 

Gift Tax Act. The chief purpose of this 

article is to indicate briefly why corpo- 

rate fiduciaries, while accepting the prin- 

ciple of the Gift Tax, should protest most 

vigorously against unreasonable burdens 

placed upon them in the operation of 
this act. 

Primary implications of the Gift Tax 
insofar as corporate fiduciaries are con- 
cerned extend in two opposite directions, 
towards those who employ them, that is 
to say, their patrons, and towards the 
government which also employs them by 
subpoena. Before proceeding to discuss 
these implications let us consider the 
Gift Tax in a few of its various and 
wider aspects. 

In view of their functions and pur- 
poses, corporate fiduciaries may have 
been persuaded in the past to look upon 
the Gift Tax, as well as certain other 
related taxes, with disfavor. The truth 
of the matter upon reflection is that 
taxes such as those under consideration 
constitute part of the price paid for con- 
tinuance of the social order which per- 
mits corporate fiduciaries to perform 
their functions and pursue their pur- 
poses. In this regard I quote from the 
widely read and quoted present day 
encyclical on the reconstruction of the 
social order which is now so plainly in 
process everywhere in the world: 


History proves that the right of own- 


First, the primitive form used amongst 
rude and savage peoples, which still 
exists in certain localities even in our 
own day; then, that of the patriarchal 
age; later came various tyrannical 
types, (We use the word in its classical 
meaning) ; finally, the feudal and mon- 
archic systems down to the varieties of 
more recent times.” 

“It is plain, however, that the state 
may not discharge this duty in an arbi- 
trary manner. Man’s natural right of 
possessing and transmitting property 
by inheritance must be kept intact and 
cannot be taken away by the state from 
man. Hence, the domestic household is 
antecedent, as well in idea as in fact, to 
the gathering of men into a community.” 

The prudent Pontiff had already de- 
clared it unlawful for the state to ex- 
haust the means of individuals by crush- 
ing taxes and tributes: “The right to 
possess private property is derived from 
nature, not from man; and the state has 
by no means the right to abolish it, but 
only to control its use and bring it into 
harmony with the interests of the public 
good.” 

However, when civil authority adjusts 
ownership to meet the needs of public 
good it acts not as an enemy, but as the 
friend of private owners; for thus it 
effectively prevents the possession of 
private property, intended by Nature’s 
Author in His Wisdom for the sustain- 
ing of human life, from creating intol- 
erable burdens and so rushing to its own 
destruction. It does not therefore abolish, 
but protects private ownership, and, far 
from weakening the right of private 
property, it gives it new strength. 


ership, like other elements of social life, 
is not absolutely rigid, and this doctrine 
We ourselves have given utterance to on 
a previous occasion in the following 
terms: “How varied are the forms which 
the right of property has assumed! 


The simple fact is that unless accumu- 
lated property pays the price there will be 
no property for the corporate fiduciaries 
to administer. Mere self-interest would, 
therefore, require that such taxes be wel- 
comed by corporate fiduciaries, but that 
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is not to say that statutes and regula- 
tions should not be closely scrutinized so 
that crushing burdens, arbitrary exac- 
tions and heavy penalties be avoided. 

A Gift Tax Act which applied to all 
gifts regardless of amount and irrespec- 
tive of the status of recipients would 
doubtless tend to make us in time a 
nation of niggards. Gifts would become 
as few as windows under a window tax 
law. The Gift Tax we have under discus- 
sion, however, makes reasonably liberal 
exemptions and hence is unobjectionable 
as affecting generous impulses. 

A Gift Tax which applied, whether in 
terms or by official regulation, to the for- 
giveness of debts, on first impression 
might appear to those who still say the 
Lord’s Prayer to be dictated by anti- 
religious motives. But closer analysis of 
the Revenue Act shows that to the extent 
the debtor forgiven be insolvent, the gift 
is tax free. On further reflection we must 
conclude that any Gift Tax failing of 
incidence on the forgiveness of debt 
would be no tax at all since the forgiver 
free from tax would never be a giver but 
always a lender today and a forgiver 
tomorrow. No valid objection stands to 
the Gift Tax on this score. At the mo- 
ment nothing is said as to the resulting 
Gift Tax liabilities where the lender 
taking from the borrower no written 
promise to repay thereafter forbears and 
permits the applicable statute of limita- 
tions to run against the simple debt. 
Without clear evidence of evil intent I 
doubt if a Gift Tax on such omissions 
would stand the test of due process. 
Shall we yet see a “Contemplation of 
Forbearance” provision in the Gift Tax 
Act with all of its metaphysical implica- 
tions to plague us? 

Objection to the Gift Tax on constitu- 


tional grounds has been effectually dis-. 


posed of by the Supreme Court in the 
case of Bromley v. McCaughn, 280 U. S. 
124, in which the 1924 Act was involved. 

There is still another important gen- 
eral aspect of the Gift Tax to be con- 
sidered. It is an anomalous tax in that it 
may itself produce little or no revenue 
and yet serve a useful purpose as a 
revenue producer. The explanation of this 
paradox lies in the fact that the Gift Tax 


protects the tax on estate and incomes. 
Gift Tax, Estate Tax and Income Tax, 
“Conspicuous display taxes,” are all in- 
tegral parts of the one system of taxing 
the display, disposition, movement or use 
of property of a value in excess of exemp- 
tions. 


Inherent Difficulties in the Imposition and 
Collection of Gift Tax 


Admitting all of the recited sanctions 
for the Gift Tax, and conceding its in- 
evitability, it must still be admitted that 
it is in the very nature of things one of 
the most difficult of taxes to enforce 
without closer co-ordination of agencies 
auditing the other reticulated taxes on 
incomes and estates than at present oper- 
ates. The Gift Tax may be likened to the 
penalties said to have been imposed by 
the laws prohibiting a man from kissing 
his wife on Sunday. The Gift Tax is 
properly classified as a self-imposed tax 
and for its collection depends, at present 
anyway, mainly on the common honesty 
of the people who are commanded to pay 
it. The difficulty of assurance of collec- 
tion of the tax under the circumstances 
is recognized and occasions the strict 
obligations and liabilities imposed by 
government upon fiduciaries. If greater 
co-ordination existed as regards ascer- 
tainment of liabilities under the related 
taxes it would be unnecessary to burden 
fiduciaries so heavily. 


Implications Extending Towards the Gov- 
ernment 


The threads of liability with respect to 
the Gift Tax connecting with the fidu- 
ciary run all through the Gift Tax Act 
and are finally caught up and knotted in 
Section 3467 of the Revised Statutes. 

This section as amended while in some 
respects easing the liabilities of fiduci- 
aries, at the same time makes them more 
definite and certain. 


Every executor, administrator, or 
assignee, or other person, who pays, in 
whole or in part, any debt due by the 
person or estate for whom or for which 
he acts before he satisfies and pays the 
debts due to the United States from such 
person or estate, shall become answer- 
able in his own person and estate to the 
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extent of such payments for the debts so 
due to the United States, or for so much 
thereof as may remain due and unpaid. 
(R. S. 3467, U. S. Code, Title 31, Sec. 
192. Applicable in the case of payments 
made after June 6, 1932.) 


Notice that liability is now limited to 
the amount of debts paid. If deceased 
leave no debts the fiduciary is free no 
matter what tax obligations were evaded 
while the tax owner lived. Query, would 
the fiduciary be relieved if an agreement 
were made with residuary legatees to 
accelerate distribution in consideration 
of their assumption and payment of debts 
of deceased? Further query, whether 
upon distribution of assets of decedent’s 
estate among the beneficiaries without 
making payment of a gift tax, would 
such distribution be regarded as pay- 
ment of a debt upon the theory enunci- 
ated in Wright et al., Dec. 8136, 28 
B. T. A. 548. 

The provision of the law referred to 
puts upon the fiduciary, particularly upon 
the legal representative of the deceased 
tax ower, a heavy responsibility. In effect 
it requires the fiduciary to trace the trans- 
actions of the deceased not only within 
the period following the enactment of the 
Gift Tax but prior thereto. Not only are 
acts of commission to be ascertained, but 
acts of omission as well. The act creates 
an accountant’s paradise and it should 
prove a dear delight to all detectives at 
present unemployed. For example, take 
the case of a husband who retiring at 
night leaves substantial personal prop- 
erty or negotiable securities of a value 
far in excess of the Gift Tax exemptions 
in his pockets. With dawn he finds his 
money gone and the question is, “So 
What?” 

I make use of this example for two 
reasons. First to show how far into the 
intimacies of life the Gift Tax Law pre- 
sumes to reach, and how difficult thereby 
becomes the position of the legal repre- 
sentative of the deceased husband or 
wife. I have my doubts as to the tax- 
ability of a transfer thus made not by 
a donor but by one who still is not a 
donee. No Gift Tax here, surely. Indeed 
no valid title to the fund taken whether 
by the wife of one’s bosom or by some 


midnight marauder, and hence neither 
Income Tax nor Gift Tax liability on the 
transferee if such a beneficiary may be 
so called. The example given is illustra- 
tive of the fact that notwithstanding the 
provisions of the Gift Tax law which im- 
pliedly break down the unity of the 
family, or the entity of husband and 
wife, that unity and entity remains a 
reality to be reckoned with. Family funds 
remain family funds. Indeed this is rec- 
ognized in the Income Tax Law which it 
will be recalled, provides that stock 
owned directly or indirectly by a stock- 
holder’s family shall be considered his 
stock. Thus government accepts or re- 
jects the concept of family as better 
serves its purpose of revenue. 

I have stated that all transactions must 
be traced by the fiduciary, and this im- 
plies examination not only into the 
affairs of the deceased but also of those 
he dealt with. Did deceased forgive a 
debt, the condition of the debtor must be 
ascertained. Did deceased permit the 
statute of limitations to run against a 
simple debt incurred perhaps before the 
Gift Tax Act, there must be determined 
the question of resulting tax liability. 
Did deceased make gifts to an organiza- 
tion, a substantial part of whose activi- 
ties consist of carrying on propaganda or 
otherwise attempting to influence legis- 
lation, the books of the organization must 
be examined to see what those activities 
consist of and at what time, if ever, a 
substantial part of those activities con- 
sisted of carrying on propaganda—this 
in case no gift tax was paid. And further- 
more, what is propaganda? The fiduciary 
must develop definitions. Is propaganda, 
as it is said to be, “an insincere attack 
on our own ism?” Did deceased sell for 
more or less than worth; if for more, 
perhaps much too much, let the legal rep- 
resentative of the buyer beware the tax. 

Did deceased deal with real property 
located outside the territorial limits of 
the United States, the question must be 
answered: does this subject the transfer, 
without adequate monetary considera- 
tion, to Gift Tax Liability? As I read the 
Gift Tax Act as amended by the Revenue 
Act of 1934, I do not find therein, as 
applied to the subject matter of the gift, 
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the words “property wheresoever situ- 
ate.” There have been no new regulations 
issued, so far as I have been informed, 
covering the Gift Tax as amended by 
the 1934 Revenue Act, but, Regulation 
79 relating to Gift Tax under the Reve- 
nue Act of 1932, construes the Act (see 
especially Articles 4 and 18) to include 
gifts made by a citizen of the United 
States, whether a resident or non-resi- 
dent thereof, or by a resident of the 
United States whether a citizen thereof 
or alien, regardless of where the prop- 
erty, real or personal, is located. I do not 
doubt the power of Congress to include 
gifts of property so made by citizens 
regardless of the location of the property, 
but I do not think a fair interpretation 
of the Gift Tax Act includes such gifts. 
In United States v. Goelet, 232 U. S. 293 
(1914) the question arose as to taxes 
levied by Congress on _ foreign-built 
yachts. At page 296 the court said: 


“Not in the slightest degree questioning 
that there was power to impose the 
excise duty on the citizen owning a 
foreign-built yacht wholly irrespective 
of the fact that he was permanently 
domiciled in a foreign country and put- 
ting out of view all questions concerning 
the non-application of the statute to the 
case in hand purely because of the situs 
of the yacht itself, the single matter for 
decision is, do the terms of the statute 
provide for the payment by a citizen of 
the United States who has a permanent 
residence and domicile abroad of an 
excise duty because of the use by him 
as owner or charterer under the terms 
of the statute of a foreign-built yacht ?” 


The Court held that the levy of such a 
tax is so beyond the normal and usual 
exercise of the taxing power, as to cause 
it to be, when exerted, of rare occurrence 
and in the fuller sense exceptional and 
that general terms without more are not 
sufficient to include such an unusual and 
exceptional exercise of power. On the 
other hand if a statute clearly provide 
that income tax shall be paid by the 
United States citizen on income derived 
on real and personal property located out- 
side of the territorial limits of the United 
States, the tax is valid. In Cook v. Tait, 
265 U. S. 47 (1924), the facts were that 
a Federal Income Tax was levied on a 


United States citizen domiciled in Mexico 
on income derived from real and personal 
properties located in Mexico. The Court 
holding the Tax good said at page 56: 


“The basis of the power to tax was not 
and cannot be made dependent upon the 
situs of the property in all cases, it being 
in or out of the United States, and was 
not and cannot be made dependent upon 
the domicile of the citizen, that being in 
or out of the United States, but upon his 
relation as citizen to the United States, 
and the relation of the latter to him as 
citizen.” 


The claim that without express specific 
provision the Gift Tax should not be 
applied to gifts of real property located 
outside of the territorial jurisdiction 
receives the aid of logic by reference to 
the Federal Estate Tax which specifically 
omits to tax such transfers. If the Gift 
Tax is designed to prevent the evasion 
of the Estate Tax it cannot well be 
claimed that the Gift Tax can apply to 
such property where no evasion of the 
Estate Tax can result. In the case of 
Lyman v. Commissioner, 23 B. T. A. 540, 
decided in 1931, it will be noted the Court 
held that Section 319 of the Act of 1924 
levying a tax upon gifts of property 
“‘wheresoever situated” does not apply to 
gifts of real property situated outside of 
the United States. The Court gives the 
same meaning to the Gift Tax under con- 
sideration as in the Estate Tax Act on 
the theory that the Gift Tax was corol- 
lary to the Estate Tax. On the other hand 
if it be held that the Gift Tax does not 
apply to gifts of property so located, the 
way is clearly open to an avoidance of 
the Gift Tax altogether. I am inclined to 
believe that the United States citizen who 
desires to make a tax free gift may do 
so by investing in readily marketable 
real property located outside of the ter- 
ritorial limits of the United States, if the 
same be beyond purview of the act, con- 
veying the same to the intended bene- 
ficiary free from the Gift Tax and having 
the beneficiary reconvert such real prop- 
erty into personal property at pleasure. 
No such loophole should be open to the 
astute. All should come under one law. 

Entirely apart from the question of 
taxability of the transaction involving 
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such foreign real estate under the given 
gift tax statute, there is the further diffi- 
culty of tracing these transactions at 
long distances which the fiduciaries must 
meet. 

Referring to some of the threads of 
liability it will be noted that the Lien 
Section 510 imposes lien upon all gifts 
for ten years from time of gift and if the 
tax be not paid when due the donee is 
made personally liable to the extent of 
the value of the gift. If the property 
comprising the gift should be sold to a 
bona fide purchaser for full considera- 
tion, the lien is released and attaches to 
the consideration and in addition to all 
the property of the donee including even 
after acquired property. The importance 
of this provision will not be forgotten 
when a fiduciary comes to administer the 
estate of a deceased donee. Another 
thread of liability runs through Section 
517 (b-1). If no return be made by donor 
a proceeding in Court for collection of 
the Tax may be begun without assess- 
ment at any time. 

I am not pursuing in this article the 


provisions of the Penalties Section 525, 
particularly the portion of subdivision 


(b) that any person who wilfully 
attempts in any manner to defeat any 
tax imposed by the Gift Tax shall be 
guilty of a felony and on conviction be 
fined not more than $10,000 and impris- 
oned not more than five years. I am not 
satisfied that any closing agreement 
which might be made would terminate 
the liabilities of a fiduciary acting as 
legal representative of a deceased person 
who made a taxable gift and failed to 
make return. 

Throughout this portion of the discus- 
sion I have been referring to the lia- 
bilities of fiduciaries. It must not be for- 
gotten, however, that liability of fiduci- 
aries is one thing and liability of cor- 
porate fiduciaries is another thing. The 
individual fiduciary dies and the evil that 
he does dies with him, ordinarily. The 
corporate fiduciary, as advertised, lives 
on and on and its liabilities live with it. 
Even individual fiduciaries in many cases 
hesitate to assume responsibilities of 
office as legal representative where tax 
statutes impose onerous personal liabil- 


ity. I have been consulted time and again 
in this connection where such individuals 
refused to act in view of the burdens 
imposed by such provisions of tax 
statutes. I would conclude from my study 
that the Gift Tax Act requires impossi- 
bilities of the Fiduciary. The fiduciary 
should not be required to be an insurer 
of the collection of the Gift Tax or any 
tax. The fiduciary’s compensation or com- 
missions do not contemplate any such 
function. The most the fiduciary can 
reasonably be held to is a showing that 
diligent inquiry has been made with re- 
spect to dispositions of property by the 
deceased during his lifetime and a dis- 
closure of the extent and results of the 
inquiry made to the government authori- 
ties. Upon making such a report the 
fiduciary should receive acquitance and 
liabilities be terminated. The provision , 
suggested for the Gift Tax Act should 
be similar to that applying under the 
Estate Tax Act. It is true, of course, be- 
fore we leave this point, that time has a 
curative effect on liabilities even as on 
sorrows. Once a paper is filed and once a 
man is dead the dust of oncoming ages 
begins to settle on the documents in the 
case as on the man and the hope of the 
fiduciary always is that when a tax pro- 
ceeding is completed it may be thus 
buried forever. Yet, there is always the 
possibility that some official will come to 
disturb the dust and pin personal liabil- 
ity upon an innocent and able fiduciary. 

I have indicated relatively few of the 
questions which arise in connection with 
the operation of the Gift Act. Further 
study should be made of the implications 
extending toward corporate fiduciaries 
and their patrons. 

Surely, enough has been cited to sup- 
port the statement that corporate fiduci- 
aries should accept the principle of the 
Gift Tax, but at the same time should 
protest most vigorously against unrea- 
sonable burdens placed upon them in the 
operation of the Gift Tax Act. They 
should insist upon the government shar- 
ing this burden with them by accepting 
proper departmental responsibility in the 
audit of returns under all related Tax 
Acts. 
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CONTINENTAL ILLINOIS 
NATIONAL BANK AND 
TRUST COMPANY 


OF CHICAGO 


Statement of Condition, December 31, 1934 
RESOURCES 


Cash and Due from Banks . ; ‘ : $227,519,793-39 
United States Government Obligations, 
Direct and Fully Guaranteed: 

Unpledged ; : $321,600,126.12 

Pledged* " ‘ . 63 670,535.96 385,270,662.08 
Other Bonds and Securities A j ‘ 65,154,726.50 
Loans and Discounts : 4 , : 233,030,237.95 
Stock in Federal Reserve Bank ; . : 3,000,000.00 
Customers’ Liabilityon Acceptances. ; 5,501,582.10 
Income Accrued but Not Collected ‘ ; 3,423,518.75 
Banking House . ‘ 14,100,000.00 
Real Estate Owned other on Banking ee 1,308,692.84 
Other Resources ‘ ; : : ‘ 230,048.88 


$938,539,262.49 


LIABILITIES 


Deposits: 

General p : ; $728,386,594.01 

Public Funds . ; ‘ 96,097,005.50 $824,483,599.51 
Acceptances... : ° - — 53580,993-14 
Reserve for Taxes ont Renin : ; 5,194,756.63 
Reserve for Dividend on Preferred Stock , , 833,334.72 
Income Collected but Not Earned . : ‘ 340,359.63 
Capital Account: 

Preferred Stock : $50,000,000.00 

Common Stock ; ; 25,000,000.00 

Surplus , ‘ 1 1,000,000.00 

Undivided Profits z : 3,606,218.86 


Reserve for Contingencies 12,500,000.00 102,106,218.86 


$938,539,262.49 


*To secure public, trust department and bank receivers’ funds. 





Retroactivity of March 3, 1931, Amendment 
to Federal Estate Tax 


Specific Provisions of Current Treasury Regulations Are 
Denounced as Unfair to Tax-payers and Not 


In Accord with Law as Written 


By CHARLES L. B. LOWNDES 
Professor of Law, Duke University, Durham, North Carolina 


N March 2, 1931, the Supreme 
Court decided the last of a series 
of four cases which definitely es- 


tablished that a gift with a reservation 
of a life interest was not intended to 
take effect in possession or enjoyment at 
or after death, so as to be taxable under 
the Federal Estate Tax. By ten-thirty 
the following evening, the law had been 
amended so as to provide explicitly for a 
tax upon such transfers.2 Under the 
clear terms of the statute, the tax upon 
such transfers was retroactive; it ap- 
plied even though the gift was made be- 
fore the effective date of the amend- 
ment.® 

There is nothing ambiguous about the 
statute; no legitimate room for a con- 
struction which would limit its operation 
to transfers made after the passage of 
the amendment. However, both Regula- 
tions 70 and 80 limit the retrospective 
application of the amendment in a curi- 
ous and curiously different fashion. By 
an amendment to Regulations 70 it was 
provided that transfers with a reserva- 
tion of a life interest should be taxable 





1 May vs. Heiner, 281 U. S. 238 (1930); Burnet vs. 
Northern Trust Co., 283 U. S. 782 (1931); Morsman 
vs. Burnet, 283 U. S. 783 (1931); McCormick vs. 
Burnet, 283 U. S. 784 (19381). 

2Pub. No. 131, 71st Congress. 

3 The new tax took the form of an amendment to 
section 302 (c) of the Revenue Act of 1926. Section 
302 (h) of that Act reads as follows: ‘“‘Except as 
otherwise explicitly provided therein subdivisions (b), 
(c), (d), (e), (f), and (g) of this section shall apply 
to the transfers, trusts, estates, interests, rights, pow- 
ers, and relinquishment of powers, as_ severally 
enumerated and described therein, whether made, 
created, arising, existing, exercised or relinquished 
before or after the enactment of this Act.” 

Section 302 (c) contains nothing which explicitly 
forbids the application of the tax to a trust or trans- 
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only when made after 10:30 P.M., Wash- 
ington, D. C., time, March 3, 1931, the 
effective moment of the statutory amend- 
ment.* Regulations 80 provide that such 
transfers shall be taxed even though they 
were made prior to the amendment to the. 
statute if they occurred subsequent to 
September 8, 1916, the effective date of 
the first Federal Estate Tax.® This again 
is limited, however, in the case of a de- 
cedent who made such a transfer prior to 
10:30 P.M., Eastern Standard time, 
March 8, 1931, and died prior to 5 P.M., 
Eastern Standard time, June 6, 1932. A 
transfer with a reservation of a life in- 
terest is not, according to the present 
Regulations, taxable under such circum- 
stances.® 

Obviously, this administrative redraft- 
ing of the statute must be justified, if at 
all, upon the grounds that the law as it 
is written is unconstitutional. Although, 
it is easy to see through the Regulations 
to the constitutional premises upon 
which they are posited, the conclusions 
which have been derived from these 
premises seem quite dubious. A some- 


fer made before the passage of the amendment. In- 
deed it provides that transfers with a reservation of 
a life interest which were made “‘at any time” must 
be included in the gross estate of the deceased trans- 
feror. This alone, it is true, according to the decision 
in Schwab vs. Doyle, 258 U. S. 529 (1922), would 
not make the tax retroactive. But coupled with the 
emphatic language of section 302 (h), there seems to 
be no doubt that as far as the plain terminology of 
the statute is concerned the transfers embraced in 
section 302 (c) are taxable regardless of the dates at 
which they were made. 

* Article 18, Regulations 70 (1929) as amended by 
T. D. 4336, April 11, 1932. 

5 Articles 15 (3), 18, and 19 of Regulations 80 
(1934). 

® Article 18 (b), Regulations 80 (1934). 
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what summary outline of the Supreme 
Court’s efforts in connection with retro- 
active estate taxation may make this ap- 
parent. 

In Nichols vs. Coolidge,? an irrevocable 
trust which reserved life interests to the 
settlors was created before the passage 
of any Federal Estate Tax. One of the 
donors died while the 1918 Act was in 
force. The Act taxed gifts which were 
intended to take effect in possession and 
enjoyment at or after death, and pro- 
vided explicitly for transfers made either 
before or after the passage of the 
statute. The Supreme Court held that the 
trusts could not be taxed constitutionally 
because to apply the tax retroactively 
was so unfair that it amounted to a de- 
privation of due process under the Fifth 
Amendment. 

Coolidge vs. Long® involved the same 
factual situation as Nichols vs. Coolidge. 
Here, however, the legality of a retro- 
active Massachusetts succession tax was 
in issue. By a narrow margin, the tax 
was held to be unconstitutional. The 
majority of the Court felt that the case 
was indistinguishable from Nichols vs. 
Coolidge. The minority sought to take a 
distinction between a succession tax and 
an estate or transfer tax, which was re- 
jected by the majority. 

In the interim between Nichols vs. 
Coolidge and Coolidge vs. Long, the Su- 
preme Court decided Reinecke vs. North- 
ern Trust Company.® A decedent had 
created a number of trusts. The two 
trusts which concern us here, were 
created before the passage of any Fed- 
eral Estate Tax. The settlor died, how- 
ever, while the 1921 Act was in force. 
In addition to life interests, the settlor 
had reserved powers of revocation. The 
Court held that these trusts were con- 
stitutionally taxable as transfers in- 
tended to take effect in possession or 
enjoyment at or after death. The distin- 
guishing characteristic which removed 
the case from the sphere of the Coolidge 
cases was the power of revocation. It is 
not entirely clear, however, whether the 


7274 U. S. 531 (1927). 
§ 282 U. S. 582 (1931). 
® 278 U. S. 339 (1929). 


power of revocation prevented the tax 
from being retroactive, because there was 
a testamentary transfer upon the lapse 
of the power which occurred after the 
passage of the taxing act, or whether 
the ability of the taxpayer to revoke the 
transfer and defeat the tax removed any 
taint of unfairness which might offend 
due process. 

One more case completes the picture of 
the law as it stood at the time of the 
amendment to Regulations 70.1° In 
Milliken vs. United States,1+ which was 
decided at the same term as Coolidge vs. 
Long, a donor made an irrevocable gift 
in contemplation of death. This occurred 
prior to the 1918 Act, though subsequent 
to the 1916 Act. At the donor’s death the 
1918 Act was in force. The Court held 
that the gifts were constitutionally tax- 
able under the 1918 Act. The dialectic 
which reconciled this decision with 
Nichols vs. Coolidge was that in the lat- 
ter, the trusts were not taxable at all at 
the time they were created, while in the 
Milliken case the transfer was taxable 
under an existing statute, and it was not 
an unconstitutional hardship to require 
the taxpayer to anticipate a change in 
rates. 

These decisions fell into a fairly con- 
sistent pattern. An irrevocable transfer 
which was made before the passage of 
any statute taxing such transfers could 
not be taxed constitutionally, even though 
the transferor died after the enactment 
of a taxing act. On the other hand, if an 
irrevocable gift were taxable at the time 
it were made, it could be constitutionally 
reached under a later statute with dif- 
ferent rates. Finally, there was no objec- 
tion to a tax upon a revocable transfer 
which was made before the passage of 
the taxing act. Either this was not un- 
fair because the taxpayer could revoke 
the transaction and defeat the tax, or it 
was not retroactive, because the taxable 
transfer was deferred until the lapse of 
the power of revocation upon the tax- 
payer’s death, which succeeded the pas- 
sage of the taxing act. 


10 Supra note 4. 
11283 U. S. 15 (1931). 
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The amendment to Regulations 7012 
merely applied Nichols vs. Coolidge and 
Coolidge vs. Long. The same type of 
transfer is involved, as that which was 
in issue in the Coolidge cases. It is true 
that in May vs. Heiner}? and the succeed- 
ing cases it was held that a gift with a 
reservation of a life interest was not in- 
tended to take effect in possession or en- 
joyment at or after death, and in view of 
this holding Nichols vs. Coolidge was 
mildly eccentric, at least. If this type of 
transfer was not taxable as one intended 
to take effect in possession or enjoyment 
at or after death, the necessity for decid- 
ing the constitutional point in Nichols vs. 
Coolidge is not apparent. Before the 
Court could say that the statute was un- 
constitutional, it should have had a case 
which raised the constitutional point. If 
the transfer was not taxable under a 
proper construction of the statute in- 
volved in Nichols vs. Coolidge, then the 
decision as to econstitutionality was moot. 
However, it was not irrational to assume 
that even though the Court repented the 
decision that the transfer in Nichols vs. 
Coolidge was one intended to take ef- 
fect in possession or enjoyment at or 
after death, it adhered to the conclusion 
that a retroactive tax on this type of 
transaction was unconstitutional. Nichols 
vs. Coolidge was not an impeccable prece- 
dent, but coupled with Coolidge vs. Long, 
it would seem to warrant a ruling by the 
Department that the tax imposed by the 
1931 amendment could not be applied 
retrospectively. 

There have been, however, later de- 
velopments in the Supreme Court which 
raise serious doubts as to the validity of 
Nichols vs. Coolidge and the consequent 
correctness of the Regulations which 
would have to be sustained as an appli- 
cation of that decision. To understand 
these fully it is necessary to refer briefly 
to a technical point of property law. 

A joint tenancy and a tenancy by the 
entirety have the common characteristic 
of survivorship; that is, if one co-tenant 
dies his interest in the common property 
survives to his co-tenant; it does not go 


by succession or inheritance to his next 
of kin or heir. Survivorship is a peculiar 
concept. The surviving co-tenant does not 
inherit the title of the decedent. He ac- 
quires complete title when the tenancy is 
created. Death obliterates the interest of 
the deceased tenant. Factually, there is an 
increase in the surviving tenant’s scope 
of enjoyment, when his co-tenant dies. 
But legally there is no accretion to his 
title. The situation parallels somewhat 
what occurs where a trust is created with 
a reservation of a life interest, which 
is followed hy a vested remainder, and 
the life termor dies. The death of the 
life tenant adds nothing to the remain- 
derman’s title, it does add to his enjoy- 
ment of the property. There is a factual 
transfer of economic benefits, but since 
title is unchanged there is no legalistic 
as distinguished from an economic trans- 
fer. 

Although survivorship is common to 
both a joint tenancy and a tenancy by 
the entirety, so that there is no titular 
transfer upon the death of one co-tenant, 
a joint tenant can defeat his co-tenant’s 
expectations by what is technically called 
a severance; that is, by a conveyance of 
his interest in the property during his 
lifetime. On the other hand, there is no 
power of severance in a tenancy by the 
entirety. A severance may occur by op- 
eration of law where the tenants by the 
entirety are divorced, but there is no 
direct method by which one tenant may 
defeat the survivorship of the other. 

A joint tenancy, consequently, is close- 
ly analogous to a gift with a reservation 
of a life interest, and a power of revoca- 
tion. A tenancy by the entirety, since 
there is no power of severance, resembles 
an irrevocable gift with a reservation of 
a life interest. The New York Court of 
Appeals followed this analogy when it 
was faced with the question of a retro- 
active tax upon a joint tenancy and a 
tenancy by the entirety which were 
created before the passage of the taxing 
act. The joint tenancy was held to be 
taxable retrospectively because the power 
of severance was tantamount to a power 





12 Supra note 4. 


13 Supra note 1. 
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of revocation.‘¢ On the other hand, it 
was held that a tenancy by the entirety 
which was created before the passage of 
the taxing statute could not be consti- 
tutionally taxed, because this was in ef- 
fect a retroactive tax upon an irrevoca- 
ble transfer.15 

When the Supreme Court of the United 
States faced this problem, however, its 
attitude was less forthright, although its 
position is not inexplicable if one keeps 
in mind a logical inconsistency in the 
premises from which the Court sought to 
derive its conclusions. A tax upon a joint 
tenancy which was created before the 
passage of any taxing act was upheld.*® 
So was a retrospective tax upon a ten- 
ancy by the entirety, which was created 
subsequent to a statute taxing such ten- 
ancies, but prior to the particular statute 
under which the tax was assessed.17 The 
decision which was out of line was a 
memorandum opinion whose brevity com- 
pletely obscures the judicial mind. In 
Third National Bank & Trust Company 
of Springfield vs. White,1® the Court up- 
held a retroactive tax upon a tenancy by 
the entirety which was created before the 
passage of any taxing act. 

Precedents in constitutional law are 
surprisingly elastic. A case may be lim- 
ited narrowly to its special facts, and the 
Court has an amazing facility for discov- 
ering special facts, when it wishes to 
limit a previous decision. On the other 
hand, the Court may prescind from the 
unique features of a prior case and de- 
velop its implications into a broad pat- 
tern covering a wide field. Trying to chart 
the future path of constitutional decision 
is like guessing at the denouement of a 
detective story, with the plot hints fre- 
quently obscured, and not infrequently 
entirely deleted. It is possible that the 
obvious implications of Third National 
Bank & Trust Company of Springfield 
vs. White, were stillborn. They may never 
live to demolish Nichols vs. Coolidge. Or 
they may be the starting point of a new 


14 Matter of McKelway, 221 N. Y. 15, 116 N. E. 
348 (1917). 

15 Matter of Lyon, 233 N. Y. 208, 185 N. E. 247 
(1922). 


16 Gwinn vs. Commissioner, 287 U. S. 224 (1932). 
11 Phillips vs. Dime Trust & Safe Deposit Co., 284 


set of premises for retroactive death 
taxation. In this connection a logical dif- 
ficulty with the decisions on certain 
phases of the constitutionality of death 
taxes is worth noting. 

In Heiner vs. Donnan,*® the Supreme 
Court held that a testamentary transfer 
was necessary to sustain an estate tax. 
But this concept of a testamentary trans- 
fer is a chameleon-like creature which 
takes its color from its immediate en- 
vironment. A gift in contemplation of 
death involves a testamentary transfer 
not because there is any transfer at 
death, but because it is intended to op- 
erate in lieu of such a transfer.2° A 
prospective tax upon the right of sur- 
vivorship in a tenancy by the entirety is 
sustained by the shift in enjoyment 
rather than in title, at the death of one 
co-tenant.?: A death tax upon dower or 
curtesy or their statutory substitutes 
would seem to be constitutional only 
upon a similar argument. -The same rea- 
soning would be necessary to uphold a 
prospective tax upon a gift with a reser- 
vation of a life interest which is imposed 
by the 1931 amendment. 

In determining whether there is a tes- 
tamentary transfer for the purpose of 
passing upon the constitutionality of a 
prospective tax, the Supreme Court ap- 
pears to be satisfied if there is a shift in 
enjoyment which is contingent upon the 
death of the decedent. But in both 
Nichols vs. Coolidge and Coolidge vs. 
Long, an economic transfer of this char- 
acter was not sufficient to offset the taint 
of retroactivity. The Court regarded the 
tax as impinging retrospectively upon 
the transfer which occurred when the 
trusts were created, rather than prospec- 
tively upon a shift in enjoyment coinci- 
dent with the settlors’ deaths. 

It is difficult to see any logical con- 
sistency between the Court’s position in 
the Coolidge cases and the cases which 
have upheld the constitutionality of a 


U. S. 160 (1931). This follows logically from Milliken 
vs. United States, supra note 11. 

18 287 U. S. 577 (1932). 

19 285 U. S. 312 (1932). 

20 See Heiner vs. Donnan, supra note 19. 

21 Tyler vs. United States, 281 U. S. 497 (1930). 
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prospective tax.?? If there is a testamen- 
tary transfer capable of sustaining a tax 
when there is a change of possession or 
enjoyment contingent upon death, then 
the taxes in the Coolidge cases were pros- 
pective rather than retrospective. Al- 
though, Third National Bank & Trust 
Company of Springfield vs. White is in- 
consistent with Nichuis vs. Coolidge and 
Coolidge vs. Long, it is in line with the 
other decisions of the Supreme Court 
which have held that a change in enjoy- 
ment was a testamentary transfer capa- 
ble of sustaining a death tax. 

One must probe deeper than the for- 
mal dialectic in these decisions to dis- 
cover the forces motivating the Court. 
Not a syllable in the Constitution forbids 
retroactive taxation. Although the Court 
verbalizes its conclusions in terms of the 
technicalities of property law, it matters 
very little whether a transfer technically 
takes place before or after the enactment 
of the taxing act. The standard by which 
a particular tax is measured is due proc- 
ess, and due process in this collocation 
approximates fairness. But fairness does 
not mean that the taxpayer shall endure 
no hardship. The government as vell as 
the citizen has a stake in the tax. Taxes 
are always a hardship on the taxpayer. 
They become unfair only when they are 
an unreasonable price for the privileges 
of citizenship. The element of unfairness 
in a retroactive tax is the element of sur- 
prise. The taxpayer is not forewarned 
at the time he enters a transaction, that 
he will be called upon to pay a tax upon 
it. To a certain extent he has a legitimate 
claim to be apprised of his tax liability 
in advance of rather than after the tax- 
able event. 

But this claim of the taxpayer must 
be balanced against the claim of the gov- 
ernment to raise revenue. Some judges 
are quick to feel individual hardship. 
Others. are more sensitive to the public 


22 A somewhat similar inconsistency occurs in con- 
nection with the Court’s refusal to construe a gift 
with a reservation of a life interest as a transfer in- 
tended to take effect in possession or enjoyment at or 
after death. Apparently the Court felt in May vs. 
Heiner, supra note 1, that there was not a testa- 
mentary transfer within the purview of the statute 
where there was a change of possession rather than 
title upon the transferor’s death. Compare Klein vs. 
United States, 283 U. S. 231 (1931). 


interest. It is not difficult in a case like 
Coolidge vs. Long, for example, where 
the Court split five to four over the con- 
stitutionality of a retroactive Massachu- 
setts succession tax, to see a more funda- 
mental difference between the majority 
and the minority than the question 
whether there was a technical transfer 
before or after the passage of the taxing 
act. 

One cannot be certain whether Nichols 
vs. Coolidge was overruled by Third Na- 
tional Bank & Trust Company of Spring- 
field vs. White. Judges may concur in the 
decision of a case from diverse motives. 
Some of the Justices who decided the 
Third National Bank & Trust Company 
case may have approved of the Coolidge 
cases but have felt that it was unwise to 
add fresh complexities to an already 
litigious field by putting a tax on a ten- 
ancy by the entirety on a different foot- 
ing than the tax on a joint tenancy. 
Other justices may have agreed because 
they resented Nichols vs. Coolidge and 
Coolidge vs. Long; because they felt that 
the government has a better title to its 
tax than the taxpayer has to be free 
from surprise. It is noteworthy in this 
connection that the changed personnel 
of the Court since Coolidge vs. Long 
makes it quite possible that the minority 
in that case would be with the majority 
today. 

In order to discredit the amendment 
to Regulations 70, however, it is not 
necessary to show incontrovertibly that 
Nichols vs. Coolidge and Coolidge vs. 
Long are no longer law. If serious doubts 
have been cast upon their doctrinal au- 
thenticity by later developments in the 
Supreme Court, the ruling of the Depart- 
ment, although justifiable when made, 
would no longer be justifiable today. 

The problem of how the Department 
should rule on this point involves the 
proper perspective of the Commissioner’s 
functions. He must not trespass on the 
province of the Supreme Court. His func- 
tion is simply to apply the Court’s deci- 
sions and interpret the law. He does not 
act judicially, moreover, in this under- 
taking. His paramount obligation is to 
safeguard the government’s interest. If 
there is a legitimate and substantial 
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doubt about the constitutionality of a 
plain and unambiguous part of the law, 
it is not the Commissioner’s part to ad- 
judicate the doubt. He should, unless 
clearly inhibited by judicial decision, 
apply the law as it is written, and let the 
taxpayer raise the constitutional issue 
in court. 

Even though the Department feels that 
a retroactive tax on a transfer with a 
reservation of a life interest may be un- 
constitutional, this does not justify its 
refusal to enforce the statute. As long 
as there is substantial doubt, and there 
is substantial doubt whether the Coolidge 
cases represent the present attitude of 
the Supreme Court, it is the duty of the 
Commissioner to construe the statute as 
it is written, and let the courts pass upon 
the validity of Congress’s action.?* 

But Regulations 8074 has a new ap- 
proach to the problem. Let us see wheth- 
er this is an improvement over the 


amendment to Regulations 70. 

The current Regulations are scarcely 
disingenuous.?° They commence with the 
somewhat startling premise that a gift 


with a reservation of a life estate is in- 
cluded in the statutory definition of a 
transfer intended to take effect in pos- 
session or enjoyment at or after death. 
Proceeding upon this postulate the at- 
tempt is made to compress the problem 
of retroactivity within the mold of Mil- 
liken vs. United States by ruling that 
such transfers are taxable, if they were 
made after September 8, 1916, the effec- 
tive date of the first federal estate tax. 

The obvious fallacy in this approach 
is that gifts with a reservation of a life 
estate were not taxable under the Fed- 
eral Estate Tax prior to the 1931 amend- 
ment, which taxed them explicitly. No 
less than four decisions of the United 
States Supreme Court testify to their 
immunity. If this type of transfer was 
not taxable prior to the 1931 amend- 
ment, there is no possible room for the 
application of the Milliken case, and the 
only justification for the present Regula- 
tions falls. 

23 Even though the Commissioner felt reasonably 
certain from evidence extrinsic to the statute, such as 
the reports of the committees sponsoring the bill, that 


Congress did not intend the 1931 amendment to op- 
erate retroactively, this would not justify a refusal to 


It may be argued, of course, that Con- 
gress intended to include gifts with a 
reservation of a life interest, within the 
omnibus language of transfers intended 
to take effect in possession or enjoyment 
at or after death, and that the 1931 
amendment simply reversed the interpre- 
tation of this phrase by the Supreme 
Court in May vs. Heiner and the com- 
panion cases,?° without adding any new 
class of taxable transfers to the statute. 
This is, apparently, the reasoning under- 
lying the Regulations. Since gifts with a 
reservation of a life estate were taxable 
from the first Federal Estate Tax as 
transfers intended to take effect in pos- 
session or enjoyment at or after death, 
they may be retroactively taxed under 
the present act, to the date of the first 
Federal Estate Tax. 

This is not only clearly fictitious but 
it reduces the reasoning in the Milliken 
case to an absurdity. 

On March 2, 1931, transfers with a 
reservation of a life estate were not tax- 
able under the Federal Estate Tax. After 
the amendment on March 3, they were. 
Call this a clarifying amendment, or a 
reversal of the Supreme Court’s inter- 
pretation of the statute, the fact re- 
mains that such transfers were not tax- 
able before the 1931 Amendment. When 
Congress amended the statute it may 
have intended to clarify the meaning of 
the vague phrase a transfer “intended 
to take effect in possession or enjoyment 
at or after death.” But what Congress 
intended is not as important as what it 
did. Regardless of the Congressional in- 
tention the effect of its action was to 
add a new category of taxable transfers 
to the statute. Suppose that a taxpayer 
had made a transfer with a reservation 
of a life estate and died before March 3, 
1931. Is it not perfectly clear that this 
transfer was not taxable at his death, 
and even after the passage of the amend- 
ment, the Commissioner would be pow- 
erless to assess a tax against it? 

The rationale of the Milliken case, 
moreover, proceeds upon the ground that 





apply the statute as it is written, if the wording of 
the law is plain and unambiguous. 
24 Supra note 5. 
25 See especially Article 18 of Regulations 80 (1934). 
26 Supra note 1. 
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at the time the transfer was made it was 
taxable under an existing statute, and 
therefore since the taxpayer knew that 
it was taxable no injustice is done him 
if he is taxed under a later enactment 
with steeper rates. This is a pretty far- 
fetched assumption, since the taxpayer 
must not merely have read the statute, 
but he must be able to forecast the con- 
struction which the Supreme Court will 
place upon it. But the current regula- 
tions require an even higher degree of 
omniscience. The taxpayer must not only 
be as wise as the Supreme Court, but he 
must anticipate the Congressional reac- 
tion to the Supreme Court’s construction. 

There are three possible rulings which 
the Department might make upon the 
retroactivity of the 1931 Amendment. 
Following Nichols vs. Coolidge, as the 
Commissioner did at first, it could be 
very sensibly held that the amendment 
could not on _ purely’ constitutional 


grounds be applied retrospectively. There 
is a substantial measure of justice in this 
attitude. It is unfair to surprise a tax- 
payer by a retroactive tax upon a tran- 


saction which was tax-free when it was 
entered into. The mere fact that it is 
possible to find a technical transfer which 
will sustain the tax after its enactment, 
is not particularly material when the 
issue is due process and fairness. If the 
original transfer was irrevocable, so that 
there is no method by which the tax- 
payer can adjust his affairs to meet the 
new liability, it is unfair to tax him 
retroactively upon this transaction. And 
regardless of its legalistic incidence the 
tax originates in the original transfer— 
only in a purely formal dialectic can it 
be said to be prospective. 

But public interest must be set over 
against private convenience. Individual 
rights are charted with reference to pub- 
lic necessity, and it may be that the 
imperious needs of the governmental 
economy justify an occasional injustice 
to the individual. There are, however, 
large issues of policy here, which should 
be weighed carefully before the proper 
judicial forum. The Commissioner is not 
a court. He is a partisan whose duty is 
to press the government’s case. The au- 
thority of Nichols vs. Coolidge and 


Coolidge vs. Long is seriously impaired. 
The doubt as to the authenticity of these 
decisions requires the Commissioner to 
apply the statute retroactively, as it is 
written. 

But while there seems to be a legiti- 
mate doubt as to whether the 1931 
amendment may constitutionally be ap- 
plied retroactively at all, there is no room 
for the limited type of retroactivity 
which the new Regulations prescribe. The 
situation raised by the 1931 amendment 
simply cannot be compressed into the 
framework of United States vs. Milliken, 
because the two situations are entirely 
different. 

Practically it is of no great moment, 
perhaps, whether transfers made before 
September 8, 1916, are to be taxed. A 
case involving the question may never 
arise. Doubtless very few of the present 
day decedents ordered their affairs that 
far in advance. There is also a rough 
element of justice in the present Regula- 
tions which make them appealing. Most 
of the tax avoidance for estate tax pur- 
poses dates from the enactment of the 
first Federal Estate Tax. 

These might be interesting considera- 
tions for a legislature. To a lesser extent 
they might legitimately weigh with a 
Court. But they should not weigh with 
the Department. The Commissioner 
should apply the law as it is written, with 
only the deviations prescribed by the 
Courts. It is clear that this has not been 
done in the current Regulations.?7 


27 Section 506 of the Act of 1934 amends section 
1108 (a) of the Revenue Act of 1926 to read as fol- 
lows: ‘‘(a) The Secretary, or the Commissioner with 
the approval of the Secretary may prescribe the ex- 
tent, if any, to which any ruling, regulation, or 
Treasury Decision, relating to the internal revenue 
laws, shall be applied without retroactive effect.”’ By 
virtue of this provision the Commissioner has ruled 
that the provisions of Article 18, of Regulations 80, 
which provide that a transfer with a reservation of 
a life interest is taxable if made subsequent to Sep- 
tember 8, 1916, do not apply to a transfer made prior 
to 10.30 P.M. eastern standard time, March 3, 1931, 
by a decedent, who died prior to 5 P.M. eastern 
standard time, June 6, 1932. Section 506 of the 1934 
Act, however, gives the Commissioner power to de- 
termine the extent to which his rulings shall be 
applied retroactively. It does not empower him to 
redraft the statute by reading into its provisions a 
limited form of retroactivity, which is emphatically 
excluded by the plain terms of the law itself. This is 
what appears to have been done in the current Regu- 
lations. 
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Relations With Bar Improving 


Corporate Fiduciaries and Attorneys Cooperating More Actively— 
Trends Indicated by Existing Agreements and Recent 
Negotiations—Provisions Compared 


By GLEN B. WINSHIP 


PORADIC reports of dispute be- 

tween trust institutions and rep- 

resentatives of the Bar should not 
cloud the notable progress which has 
been made in establishing more cordial 
relations between attorneys and corporate 
fiduciaries or be permitted to hamper 
current efforts to assure more active co- 
operation in performing complementary 
services. Misunderstandings will un- 
doubtedly recur; to expect otherwise 
would be to anticipate the millenium. It 
is conceivable that a coincidence of dis- 
putes at some future time in widely 
scattered areas might temporarily create 
the impression that the improvement in 
relations had been apparent rather than 
real. 

Nevertheless, a careful analysis of 
trends as indicated by existing agree- 
ments and by recent negotiations gives 
unmistakable evidence that trust officials 
in general and attorneys who are in 


actual contact with clients served by 
both are nearer to a basis of mutual con- 
fidence and respect than at any previous 
time. This fact is an excellent augury. 


Practical Means of Adjusting Disputes 


One of the most favorable indications 
is the growing tendency to provide prac- 
tical machinery for amicable discussion 
of points in dispute. Coordinate commit- . 
tees for this purpose were provided for 
two agreements negotiated in 1931, in 
Rochester, New York! and Bay County, 
Michigan,? and by the Utah? agreement 
in 1932. Joint committees were provided 
for as follows: in 1930, Buffalo, New 
York; in 1932, Pennsylvania’ and 
Boston;® in- 1933, New Jersey’ and 
New Hampshire;* in 1934, Rhode 
Island,® Phoenix, Arizona,’® and Cleve- 
land, Ohio.1! A joint committee is con- 
templated by the tentative agreement 








1 Declaration of Principles Adopted by the Trust 
Companies of Rochester, New York, April 6, 1931. 

2 Resolution Adopted by the Bay County Bar Asso- 
ciation, August 10, 1931, after consultation with the 
Northern Title & Trust Company of Bay City and the 
Trust Department of the First National Bank of Bay 
City. 

3 Agreement Adopted by the Utah State Bar and the 
Trust Section of the Utah State Bankers Association, 
September 13, 1932. 

4 Statement of Principles Proposed by the Banks and 
Trust Companies of Buffalo, N. Y., June 21, 1930, and 
Approved and Accepted by the Bar Association of 
Erie County, Buffalo, N. Y. 

5 Declaration of Principles Adopted by Pennsylvania 
Bankers Association and Pennsylvania Bar Associa- 
tion, May 19, 1932. 

® Code of Rules for the Conduct of Trust Business 
by Massachusetts Corporate Fiduciaries, Adopted by 
the Massachusetts National Bank Association, the 
Massachusetts Trust Company Association, the Cor- 
porate Fiduciaries Association of Boston, and the Bar 
Association of the City of Boston, 1932. 

7™Statement of Principles Applicable to Corporate 
Fiduciaries and Members of the Bar of New Jersey, 
Adopted by the Conference of County Bar Associations, 
April 18, 1933, and by the New Jersey Bankers Asso- 
ciation, May 19, 1933. 


8 Code of Rules for the Conduct of Trust Business by 
New Hampshire Corporate Fiduciaries, Approved by 
the New Hampshire Bankers Association, and by the 
New Hampshire Bar Association, 1933. 


® Statement of Practices for the Conduct of Trust 
Business by Rhode Island Banks, January 1, 1934, 
following conferences between representatives of the 
Rhode Island Bar Association and the Corporate 
Fiduciaries Association of Rhode Island. 


10 Declaration of Principles Adopted by The Cor- 
porate Fiduciaries Association of Phoenix, Arizona, 
May 1, 1934, and The State Bar of Arizona, April 21, 
1934. 

1 Declaration of Principles Governing the Relation- 
ship between the three signatory Cleveland Trust 
Companies and the Cleveland Bar Association. We are 
indebted to R. T. Sawyer, Counsel, for the following 
history of the steps leading up to this Declaration: 

“In 1928 an agreement was entered into between the 
Cleveland trust companies and the Cleveland Bar As- 
sociation stating the course of conduct which the com- 
panies undertook to observe. This appeared to be en- 
tirely satisfactory to the Cleveland Bar Association, 
whose membership includes the vast majority of prac- 
tising attorneys in Cleveland. 

“In 1931 an action was instituted by a member of 
the Cuyahoga Bar Association to restrain the banks 
from the doing of certain things which the petition 
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now being negotiated in Indianapolis, 
Indiana.?2 

With two exceptions these joint com- 
mittees were to consist of six members. 
New Jersey preferred a committee of 
eight, and Indianapolis contemplates a 
committee of five. Equal representation 
was provided for in each of the com- 
-‘mittees which consisted of an even num- 
ber of members. The Indianapolis agree- 
ment provides that “two of the members 
of such committee shall be appointed by 
the Indianapolis Clearing House Associa- 
tion in such manner as it sees fit, and 
two members shall be appointed by the 
Indianapolis Bar Association, in such 
manner as it sees fit; these members shall 
appoint a fifth member, and if they can- 
not agree upon such appointee, the in- 
dividual occupying the office of Judge of 
the Marion Circuit Court may fill such 
vacancy.” 

In another important respect, the In- 
dianapolis agreement differs from the 
others just mentioned. The Buffalo agree- 
ment directed the joint committee to 
“consider any matter presented to it in 
violation of the spirit or letter of this 
agreement and take such action in rela- 
tion thereto as may be deemed advis- 
able.”!* A similar provision was made in 


alleged to constitute the practice of law. After ex- 
tended conferences, a decree was entered in open court 
after full hearing and notice to the Cleveland Bar As- 
sociation. The decree, while generally prohibiting the 
practice of law by the defendant corporations, also 
defined certain specific acts which were prohibited and 
permitted others. 

“In the Fall of 1933, the Cleveland Bar Association, 
through a sub-committee of its executive committee, 
commenced negotiations towards revising its former 
contract or agreement entered into in 1928, seeing fit 
to ignore the decree which had been secured at the 
instigation of the other Bar Association, although it 
was obtained in a class suit. 

“In June, 1934, this committee of the Bar Associa- 
tion, in their own names as practising attorneys and 
in the name of the Cleveland Bar Association as plain- 
tiff, brought an action to secure an injunction against 
the banks from continuing certain practices which 
they alleged to constitute the unlawful practice of 
law by a corporation. The matter was finally adjusted 
by entering into the declaration of principles and the 
petition for injunction was dismissed.” 

22 The status of negotiations between the Indian- 
apolis Bar Association and the Indianapolis Clearing 
House Association was reported as of January 8, 1935, 
by Howard P. Travis, Secretary of the Committee on 
the Corporate Practice of the Law of the Association 
first named, as follows: 

“As early as last spring our committee began its 
negotiations with the Executive Committee of the In- 
dianapolis Clearing House, and early in the fall the 
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Boston, New Hampshire and Rhode 
Island. Wording to the same effect was 
used also in Pennsylvania, New Jersey 
and Phoenix, Arizona, but this was am- 
plified by directing the committee to 
“consider and suggest to their respective 
associations any amendment, additions or 
alterations to this declaration, as they 
shall from time to time deem advis- 
able.”!4 The Cleveland agreement direct- 
ed the committee to “discuss any alleged 
violations of the letter or spirit of this 
Code and report to their respective organ- 
izations concerning same.” Indianapolis 
proposes to clothe the committee with 
more definite power. The wording fol- 
lows: 


“Controversies with respect to the 
meaning or application of this agree- 
ment shall be submitted to and, after 
due hearing, determined by a com- 
mittee of five members, whose decisions 
shall be final, except for fraud or mis- 
ae? eo 


Why Controversies Arise 


One of the best brief explanations of 
why such controversies will naturally 
arise was written in October, 1928, by 
Harrison Hewitt. He was expressing the 
considered views of a committee of the 









Bar Association adopted a form of agreement, which 
is in truth a statement of principles in respect to the 
practice of law by trust companies, and which form 
the Bar Association is willing to execute with the 
trust companies of this city. 

“Our negotiations so far have disclosed that the 
trust companies are willing to adopt all of the agree- 
ment except Section 6, which would prohibit the trust 
officers of the companies from appearing as attorney 
for the estates and trusts in which the particular bank 
by whom they are employed is the fiduciary. At a meet- 
ing of the Bar Association held last month the Asso- 
ciation refused to modify the agreement by striking 
out Section 6 and instructed our committee to attempt 
negotiations once more and if these fail we are to 
institute legal action to test the question raised by 
Section 6. These further negotiations are now in 
progress and our committee has been promised a 
definite answer by the Clearing House within the next 
week or two.” 

13 Wording used in the Boston and the New Hamp- 
shire agreements was as follows: ‘““‘This committee will 
hear complaints and consider questions presented by 
members of the Bar, banks or other interested parties, 
and will take such steps in regard to them as may 
seem desirable.’” Rhode Island inserted “of the Cor- 
porate Fiduciaries Association of Rhode Island” in lieu 
of the word “banks.” 

14 New Jersey made a slight change in wording. In- 
stead of “any matter presented to it in violation of 
the spirit,’ etc., this agreement specified “any matter 
presented to it involving a violation,” etc. 
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New Haven County Bar Association, who 
had been invited by the New Haven Cor- 
porate Fiduciaries Association to make 
suggestions as to the Rules of Policy 
adopted by the Fiduciaries Association, 
January 6, 1925. Mr. Hewitt said: 


“We realize, as you do, while it is 
clear that some activities belong to the 
fiduciary, and some to the lawyer, there 
is a class of activities where functions 
may overlap, and it is as to this class 
that the real problems arise.” 


Two months after Mr. Hewitt made 
this statement, a more extended explana- 
tion of some of the difficulties involved 
and of the attitude of many trust officials 
today was given in the agreement be- 
tween the Bar Association and the Trust 
Companies and Banks of Jamestown, 
New York. The same wording was em- 
bodied in the Buffalo statement of 1930. 


“The banks and trust companies of 
Jamestown, their trust departments and 
officers are unanimous in their desire 
to comply not only with the letter but 
also with the spirit of the statutes that 
prohibit the practice of law by corpora- 
tions or other unauthorized persons. 

“Among the officers of Jamestown 
banks are a number of lawyers none of 
whom are now engaged in the general 
practice of the law—their entire time 
being taken up with the performance 
of services to their respective banks. 
Among such services are, the giving of 
legal advice to the banks in all their 
departments and the preparation and 
approval of legal papers to which such 
banks are parties. In case it seems de- 
sirable these lawyers would doubtless 
feel at liberty to appear in court as 
attorneys representing their respective 
banks and to perform any other legal 
service that might be required of them 
on behalf of the banks who are their 
clients. 

“As individuals they still possess and 
upon occasion reserve the right to act 
as attorneys-at-law representing such 
interests as may be entrusted to their 
care, owing the same duties and obli- 
gations and exercising the same rights 
and powers while so doing as other law- 


% A Statement of Principles of Trust Companies; 
Trust Division, American Bankers Association, Art. 
VII, Sec. 2. 


yers—the compensation for their ser- 
vices in such matters to be their per- 
sonal reward and in no way to inure 
to the benefit of the banks they repre- 
sent. 

“The fact that certain officers of our 
banks are known to be attorneys who 
have formerly been engaged in general 
practice has a tendency to cause the 
public to believe that the banks where 
they are located can be called upon for 
legal services or at least for legal ad- 
vice. In spite of painstaking efforts on 
the part of the banks to remove such 
impression, individuals frequently seek 
to obtain such legal assistance from 
the banks, sometimes in the expectation 
of paying for it but more often in the 
hope of obtaining it for nothing. The 
banks and the attorneys associated 
with them are glad to join with the 
Bar Association in every effort to pre- 
vent unlawful practice of the law and 
to make clear the real nature of the 
service that can be lawfully rendered 
by banks and their trust departments. 
They desire to maintain the highest 
standard of legal ethics and business 
propriety in all the affairs with which 
they deal. Many such matters present 
difficult questions of mixed law and 
business. It is not always easy to de- 
termine just where the boundary line 
lies between business and the practice 
of law. We shall be glad to do every- 
thing in our power to make that line 
clear and to exclude from possibility 
the unlawful practice of the law by 
banks or trust companies of the city 
of Jamestown.” 


That there is little disagreement as to 
broad principles may be illustrated fur- 
ther by quoting a few of the many perti- 
nent excerpts that might be taken from 
formal statements by representative 
organizations. 


“It is a fundamental principle * * * 
that trust institutions should not en- 
gage in the practice of law.”’15 


“Trust companies and banks are not 
authorized or organized to do business 
which properly belongs to lawyers and 
they have no desire to encroach upon 
the lawyer’s field.’’16 


16 Report of Maine Corporate Fiduciaries Associa- 
tion’s Committee on Cooperation with the Bar, 1930. 
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“There shall be no bargaining be- 
tween corporate fiduciaries and attor- 
neys-at-law for fiduciary appointments 
in return for appointments as counsel, 
or for appointments as counsel in return 
for fiduciary appointments * * *’17 


“Ethics are not only good morals, but 
they are good business, and no organ- 
ization can long exist without them.’'® 


Where entire agreement has not been 
reached as to general principles govern- 
ing the relationship between corporate 
fiduciaries and members of the Bar, a 
tendency is noted to apply the test of 
public interest to the questions on which 
opinions differ. 

The purpose of this article is not to 
put forward our own opinions on the 
subjects covered in the various agree- 
ments, but merely to collate the pro- 
visions and to point out differences in 
phraseology. The order of treatment will 
be determined by convenience merely, 
and is not intended to suggest the rela- 
tive importance of the subjects. 


The Drawing of Wills 

Among the agreements or declarations 
barring the drawing of wills by corporate 
fiduciaries are those made in San 
Jose, California,'® Baltimore,?° Boston,?? 
Omaha, Nebraska,?? New Hampshire,?* 
New Jersey,?* Buffalo, New /York,?® 
Jamestown, New York,?* Rochester, New 
York,?7 Rhode Island,?® Utah,?® Rich- 
mond, Virginia,*® and the State of Wash- 
ington.*: This prohibition specifically 
embraces the drawing of codicils in all of 
these instances except Baltimore, James- 
town and Washington. 

The Baltimore declaration included a 
parenthetical clause that the banks and 


trust companies will not prepare wills 
“either directly or through lawyers re- 
tained or paid by them separately in each 
instance.” 

The New Jersey clause embraced not 
merely the drawing of wills but also 
drafting or assisting in drafting or 
preparation. 

Jamestown, while omitting reference 
to assistance in the preparation of wills, 
went beyond a simple prohibition. The 
clause read: “Under no circumstances 
would the lawyer-officer seem to be auth- 
orized to prepare or supervise the execu- 
tion of wills. A will is not a contract to 
which the bank could be a party.” 

The Rochester declaration specified 
that the trust companies “should not, nor 
will they, acting through their officers, 
employees, or other persons, including 
attorneys in their sole employ, draw 
wills, or codicils thereto * * *” 

Still further elaboration appeared in 
the Richmond declaration, as follows: 
“Banks and trust companies whether 
acting through their officers, employees, 
or other persons, including attorneys em- 
ployed, or usually employed, by them for 
such purposes, should not draw wills or 
codicils thereto, or furnish attorneys for 
the drawing of the same * * *” 


Exceptions and Explanatory Clauses 


The New Jersey statement, in treating 
the subject of wills, starts with a definite 
prohibition: “A corporate fiduciary, act- 
ing through its officers, agents or em- 
ployees, including attorneys-at-law em- 
ployed or retained by it, shall not prepare 
any will or codicil.” 

A definite exception was made in Sec-° 
tion 2 of the New Jersey statement, in 





17 Statement of Principles; New Jersey (see note No. 
7); See. 10. 

18 Code of Ethics Adopted by Trust Companies Asso- 
ciation of Oregon. 

12 Agreement between the San Jose Abstract and 
Title Insurance Company and the Board of Governors 
of the State Bar of California, December 9, 1933, in 
consequence of which an action against the company 
was dismissed. 

20 Declaration of Principles of the Corporate Fidu- 
ciaries Association of Baltimore City, 1931. 

21 See note No. 6. 

22 Resolution adopted by the Omaha Bar Association, 
December 3, 1930, and accepted by the Trust Institu- 
tions, December 4, 1930. 


23 See note No. 8. 

24 See note No. 7. 

23 See note No. 4. 

26 Agreement between the Bar Association and the 
Trust Companies and Banks of Jamestown, New York, 
December, 1928. 

27 See note No. 1. 

28 See note No. 9. 

29 See note No. 3. 

30 Joint Declaration of Policy adopted by the Clear- 
ing House Association of Richmond, Virginia, Decem- 
ber 13, 1933, and by the Richmond Bar Association, 
December 14, 1933. 

31 Code of Cooperation adopted by Trust Companies 
of the State of Washington, 1920. 
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recognition of a possible “emergency 
wherein the imminence of death leaves 
not sufficient time to have the same (will 
or codicil under which the corporate 
fiduciary is to be appointed in any fiduci- 
ary capacity) drawn by an attorney or 
by an attorney not so employed by the 
corporate fiduciary.” 

Specific permission to “collaborate with 
the attorney of a prospective testator in 
the preparation of any will or codicil 
under which the corporate fiduciary is to 
be appointed in any fiduciary capacity” 
was given in Section 3, and the privileges 
of an attorney not exclusively employed 
were mentioned at some length in Section 
7 as follows: 


“If a prospective testator, for the 
preparation of a will or codicil, selects 
as his attorney, any attorney-at-law 
retained by, but whose time and service 
do not belong exclusively to, the cor- 
porate fiduciary to be appointed there- 
under in any fiduciary capacity, and 
establishes the relationship of attorney 
and client with such attorney, the prep- 
aration of the will or codicil by such 
attorney shall not be held to be a prep- 
aration of the will or codicil by the cor- 
porate fiduciary, notwithstanding that 
such attorney-at-law, or any firm of 
which he is a member, has continuously 
or intermittently represented or contin- 
uously or intermittently represents the 
corporate fiduciary in other legal mat- 
ters either as general counsel or other- 
wise.” (Italics ours.) 


Amplifying the limitations placed on 
the attorney who is not exclusively em- 
ployed by the corporate fiduciary, Section 
8 of the New Jersey statement provided 
that he shall not prepare the will or 
codicil “unless (a) the relationship of 
attorney and client is established be- 
tween him and the prospective testator, 
and (b) unless such attorney discloses to 
the prospective testator that the attorney 
represents the corporate fiduciary in 
legal matters.” 

A distinction in favor of the part-time 





32 A Statement of Good Business Practice for Mem- 
bers of the Corporate Fiduciaries Association of Chi- 
cago concerning the Legal Aspects of their Trust Re- 
lationships with the General Public and Lawyers, 
approved 1929 by Corporate Fiduciaries Association of 
Chicago and the Chicago Bar Association. 


attorney was made in the Chicago state- 
ment®? as follows: “No lawyer or other 
person in the sole employ of a member 
should prepare wills for customers or 
prospective customers of that member.” 
(Italics ours.) 

An exception noted in the Pennsylvania 
and in the Phoenix statements is as fol- 
lows: “* * * but nothing herein contained 
shall preclude a patron of the bank or 
trust company from selecting as his own 
counsel such person or persons as he may 
desire, including general counsel of the 
bank or trust company.” 

On this phase of the subject, a joint 
announcement of the Association of the 
Bar of the City of New York and the 
New York County Lawyers Association, 
May 11, 1931, after expressing emphat- 
ically the belief that an existing relation- 
ship to a proposed or potential fiduciary 
would embarrass the lawyer “where the 
prospective testator or creator of the 
trust has come to the attorney at the 
instance of any person or institution 
seeking to be named as fiduciary,” made 
the following concession: 


“The Association recognizes as an 
exception to the foregoing principles, 
that past relations of trust and confi- 
dence may result in an attorney being 
peculiarly qualified, and consequently 
under a duty, to advise a client in re- 
gard to his will or a contemplated trust. 
In such case he may do so, irrespective 
of relations with prospective fiduciary, 
if after full disclosure the client so 
requests.” 


The American Bar Association’s Can- 
ons of Professional Ethics Pertinent to 
Unauthorized Practice of the Law con- 
tains the following paragraph: 


“It is unprofessional to represent con- 
flicting interests, except by express con- 
sent of all concerned given after a full 
disclosure of the facts. Within the 
meaning of this canon, a lawyer repre- 
sents conflicting interests when, in be- 
half of one client, it is his duty to 
contend for that which duty to another 
client requires him to oppose.” 


To guard against possible misunder- 
standing, the New Haven Rules of 
Policy** specified that the prohibition 
against preparing wills for customers “is 
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not intended to exclude attorneys who are 
directors but is intended to exclude em- 
ployees of the organization.” 

An inference that attorneys in Con- 
necticut, regardless of affiliations, were 
at liberty to prepare wills, provided they 
did not receive payment for such service 
from a bank or trust company, might be 
drawn from the wording of a rule pro- 
mulgated by the Judges of the Superior 
Court of Connecticut in 1932: “No at- 
torney shall directly or indirectly receive 
payment from any bank or trust com- 
pany for legal services rendered to others 
in the preparation of wills, codicils, or 
drafts of such instruments, or for advis- 
ing others as to legal rights under exist- 
ing or proposed instruments.” 

The Hartford statement*‘ did not con- 
tain a definite prohibition but recom- 
mended that all wills be drafted by 
attorneys who were not officers or em- 
ployees of a trust company. An explana- 
tory sentence was added to the effect that 
the recommendation should not be con- 
strued as affecting “the discussion of 
wills or plans thereof,” provided “the 
instrument is drafted by an attorney 
retained for this purpose by the client.” 

The New York City recommendations** 
on this subject took the form of a dis- 
claimer and a statement of practice: 
“That members of this Association dis- 
claim any desire or purpose to draw wills 
or other legal documents for customers 
or to furnish their own counsel for that 
purpose, or to give any legal advice, but 
on the contrary, that they expressly 
recommend to inquiring clients that they 
shall have their wills and other legal 
documents prepared by their own law- 
yers.” 

Drafting of a will by counsel for a 
corporate fiduciary was specifically auth- 
orized by the Chicago statement provided 
the draft was submitted to the testator’s 
lawyer.*® 

A provision somewhat similar in effect 





33 Rules of Policy adopted by the New Haven Cor- 
porate Fiduciaries Association (Conn.), January 6, 
1925. 

%4 Statement of Principles of the Corporate Fidu- 
ciaries Association of Hartford, Conn., December 29, 
1931. 

35 Recommendations of the Corporate Fiduciaries As- 
sociation of New York City, reaffirmed, 1931. 

36 The precise wording follows: “If the lawyer for 


was contained in the Dayton, Ohio, state- 
ment,*? which directed that the bank 
should not draw wills “except in cases in 
which the will maker is also represented 
by a lawyer employed by him.” 


Advantages of Collaboration 


Collaboration in the preparation of a 
will was specifically sanctioned in the 
Chicago statement, the Bay County, 
Michigan, statement and in the tentative 
Indianapolis agreement. 

The advantages of collaboration were 
recognized in the recent Cleveland state- 
ment.*® The declaration of 1930 barred 
the drawing of wills “except in cases 
where the bank is named as executor or 
trustee under the will, and not in such 
cases without cooperation and consulta- 
tion with a member of the Bar, as the 
representative of the testator.” The Con- 
sent Decree of 1931 barred “the prepara- 
tion of any will in which the defendant 
is not named as executor or trustee,” 
without adding any reference to consul- 
tation with the testator’s representative. 
The section of the new agreement relat- 
ing to wills is quoted in full at this point 
although it covers other subjects also: 


“Not including revocable agency and 
trust instruments for the sole benefit of 
the makers thereof, the banks will not 
in the first instance prepare, draft or 
give legal advice concerning the prep- 
aration or drafting of wills, codicils or 
non-excluded agency and trust instru- 
ments, but shall tell persons desiring 
the preparation or drafting of such 
wills, codicils, or non-excluded agency 
and trust instruments that they must 
employ independent counsel of such per- 
sons’ own selection. If such persons 
refuse or fail to select such counsel, 
then the banks will refuse to act further 
in respect of such matters. If and when 
such independent counsel is employed 
then, and only upon his representation 
or statement that he has consulted with, 
and therefrom learned the desires of, 


the customer requests the counsel for the member to 
draft a will or a portion of a will, under which the 
member is named to act in any fiduciary capacity, and 
submit it to such lawyer for examination, then it may 
be so drafted and submitted by the member’s own 
counsel.”’ 

37 Statement adopted by the Dayton Bar Association 
and several banks of Dayton, Ohio, 1929. 

38 See note No. 11. 
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his client, he may freely consult with 
attorneys in the exclusive employ of the 
interested bank in respect of the instru- 
ment in which his client is then inter- 
ested, and such attorneys may, in 
respect of the instrument then under 
discussion, aid such independent coun- 
sel to the extent that the latter may 
request. Any instrument or part there- 
of prepared or drafted by an attorney 
in the exclusive employ of the inter- 
ested bank, shall not be delivered to 
such interested person aforesaid, but 
shall be submitted directly to such 
person’s counsel for the latter’s ex- 
amination, criticism or approval. The 
bank shall not, however, prepare or 
submit the final or complete draft of 
the instrument, or adopt such practices 
as will render counsel’s participation in 
the preparation and drafting of such 
instrument casual, perfunctory or su- 
perficial.” (Italics ours.) 


Consultations Regarding Wills 
Paragraphs and phrases referring to 
consultations, as distinguished from col- 
laboration, show decided variations of 
opinion. That such consultations between 
attorneys and representatives of the trust 


department “may sometimes be desirable, 
the client consenting,” was recognized in 
the Baltimore statement. According to 
the New Haven statement, they are “ad- 


visable.” The Pennsylvania and the 
Phoenix statements direct that members 
of the Bar “shall, as far as practicable, 
in all cases where a bank or a trust com- 
pany is named in a will as a fiduciary or 
is named in any fiduciary agreement as 
a fiduciary, consult with representatives 
of the trust department of such bank or 
trust company with reference thereto.” 
The phrase, “as far as practicable,” was 
omitted from the Buffalo and the Utah 
statements, both of which specifically 
order consultation in all such cases. The 
Dayton statement substituted “should” 
for “shall.” On the other hand, New 





89 Resolution adopted by the Executive Committee of 
the New Orleans Bar Association, October 31, 1929, 
and approved by the management of the New Orleans 
Clearing House Association, December 5, 1930. 

#©The wording in each of these instances was as 
follows: ‘‘A customer should have full opportunity to 
consult with the lawyer who prepares his will or trust 
instrument without any officer or employee of the bank 
being present. The relationship between lawyer and 
client is particularly confidential in such cases and the 
opportunity for private consultation between them 
should be insisted upon.”’ 


Orleans*® provided not merely for con- 
sultation but also cooperation “in every 
respect,” detailed as follows: “A bank 
* * * may freely furnish to licensed 
attorneys-at-law copies or drafts of trust 
agreements, deeds, wills and other legal 
documents which may be of assistance 
to them in the preparation of similar 
documents and cooperate through its 
officers, agents and attorneys in every 
respect with attorneys-at-law in relation 
to any matters coming within the scope 
of its trust department.” 

In four agreements, special attention 
was given to the desirability of con- 
sultations between the testator and his 
attorney without the presence of a bank 
representative. A paragraph on this point 
appeared in the New Haven statement, 
as follows: “It is advisable that a testator 
have full opportunity to consult with the 
attorney who prepares his will entirely 
outside the presence of any officer of the 
member. It must not be forgotten that 
the relationship of the attorney and 
client exists in a peculiar degree in the 
preparation of a will and the opportunity 
for private consultation between them 
should be insisted upon. This course is 
in the interest of all three parties in- 
volved.” The other three carrying similar 
paragraphs were Boston, New Hampshire 
and Rhode Island.*° 

A balancing provision was embodied in 
the three statements last mentioned: 
“The lawyer, on the other hand, should 
suggest to the client the desirability of 
giving the bank an opportunity to ex- 
amine the draft of any will or trust 
instrument under which it is to be 
appointed in a fiduciary capacity and to 
make suggestions in regard to it to the 
lawyer or his client.’’*1 

(This article will be continued in 

the February issue of TRusT Com- 

panies Magazine.) 


41 The New Jersey statement contains a similar pro- 
vision as follows: ‘‘An attorney retained by a client for 
the preparation of any instrument, under which a 
corporate fiduciary is to be appointed, shall suggest to 
the client the advisability of permitting the corporate 
fiduciary to examine the instrument for the purpose of 
ascertaining if the corporate fiduciary will consent to 
act thereunder and for suggestions relative to the 
same.”’ 

A paragraph to the same effect, although with 
slightly different wording, was embodied in the Rich- 
mond statement also. 








reepeaaar es gy FO 7 


BROOKLYN TRUST 


Loni 


>» NEW YORK OFFICE: 
177 Montague Street | 5S fire 26 Broad Street 
Brooklyn, N. Y. ieee New York, N. Y. 


Summary of Statement 


at the Close of Business, December 31st, 1934 3 


RESOURCES y 


Cash on Hand and Due from Federal 
Reserve Bank and Other Banks . $23,766,195.16 
U.S. Government Securities . . 17,863,090.72 
Reconstruction Finance Corporation 
Notes. 2... 2,000,000.00 
Municipal NT eS gra 3,644,927.39 
Other Securities .. .  18,180,971.18 
Call Loans and Bankers Acceptances 19,065,984.36 
Demand Loans Secured by Collateral 8,303,409.28 $ 92,824,578.09 


Time Loans and Bills Purchased . . .... . 17,295,956.16 
Loans on Bonds and Mortgages . . . . .. . 2,132,300.03 
Bank Buildings . . eat ek! ete 2 6,367,897 .76 
Customers Liability on Acceptances i, Oleg kG 1,457,825.50 
eo ee ee ee RR 8S 2,217,374.10 


$122,295,931.64 


LIABILITIES 


Ee ee Fl 
Surplus. . oe: ae ee ee ee ee ee ee 4,000,000.00 
Undivided Profits a ea ae tar ay ey ee 1,323,739.53 
RR es See ie, 4 (Sete na oie ae ee cated 8,104,933.57 
Deposits . eS ee ce 99,025,939.50 
Dividend Payable January 2, 1935. ee 164,000.00 
Outstanding Acceptances . . ee eas 1,477,319.04 


$122,295,931.64 


One of the Oldest Trust Companies in the United States 
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Federal Estate Tax 





Its History and a Discussion of Valuations 


and Transfers in Connection 


Therewith 


By ROBERT M. ESTES 
Washington, D. C. 


Formerly Deputy Commissioner of Miscellaneous Tax 
Unit, Bureau of Internal Revenue 


HE Federal estate tax falls into 

: the general class of revenues ap- 

propriately referred to as death 
duties or death taxes. Such taxes 
were known to the ancients, were 
exacted by the overlords and princes 
of the Middle Ages, and are imposed 
in one form or another by all civil- 
ized nations today. The Romans exacted 
a tax of 1/20th of the estate to raise war 
revenues, the tax being justified on the 
theory that war preserved and increased 
property rights and that heirs should 
compensate the state for their protected 
and increased inheritances resulting 
from war. The overlords of the Middle 
Ages considered themselves the owners 
of all property and that the transmission 
by their underlings of property by will 
was a privilege which they could limit 
to any extent. The exaction of a death 
duty was, therefore, considered by them 
as merely repossession of a portion of 
the property already owned by the over- 
lord. An early death duty imposed by the 
English law was a tax levied by a stamp 
required to be placed upon certain docu- 
ments by administrators. The Federal 
estate tax has been found by the various 
courts to be a tax based upon privileges 
granted and benefits received, as were 
the death taxes of the ancients. 

The socialistically inclined insist that 
the Federal estate tax is the one consti- 
tutional method of redistributing wealth. 
Economists without socialistic leanings 
defend the tax and its graduated rates 
as an excellent example of the proper 
recognition of the principle of taxation 
in accordance with ability to pay, which 
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is democracy’s weapon against the evils 
of aristocracy. Many defenders of de- 
mocracy urge the taking of all of a de- 
cedent’s estate over and above a reason- 
able competency for his family. 

The Federal estate tax is computed’ 
upon and collected out of the estate as a 
whole, after the deduction of debts and 
administration expenses, prior to distri- 
bution. The heirs do not receive their 
share of the estate and then have to give 
up part of it as a tax. This tends to make 
payment of the tax less painful. As 
Jeremy Bentham wrote in 1795 in his 
treatise upon proper imposition of death 
duties, “suffer a mass of property in 
which a man has an interest to get into 
his hands,—his expectation,—his imag- 
ination,—his attention at least, fastens 
on the whole. Keep from him a portion 
so that there shall never be a time when 
he expected to receive it and all hard- 
ship, all suffering, is out of the case.” 

Death duties imposed by the United 
States before 1916 were recognized as 
war emergency measures and were of 
short duration. However, the Estate Tax 
Law, first passed in 1916, having suc- 
cessfully withstood two concerted drives 
which were made to secure its repeal, 
may now be considered a permanent part 
of our system of taxation. 


Recognition of Death Taxes Paid States as 
Reduction of Federal Tax 


The importance of the Federal estate 
tax is indicated by the fact that the col- 
lections increased until in 1922 they ex- 
ceeded $120,000,000.00. Mounting re- 
ceipts which would have resulted from 
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increased wealth of the nation were then 
reduced by (1) a reduction in rate and 
(2) the recognition of death taxes paid 
to the various states as a reduction of 
the Federal tax. The history of this re- 
duction of the Federal tax by the 
amounts paid to the various states on ac- 
count of inheritance, legacy or succession 
taxes is interesting. In 1924 the enemies 
of the Federal estate tax advanced in 
favor of its repeal the argument that the 
imposition of such a tax was a duplica- 
tion of the death taxes imposed by the 
various states. At the same time certain 
of the states were making active bids to 
secure within their borders the residence 
of the wealthy by announcing, through 
state constitutional amendments and 
otherwise, their proposal to refrain from 
imposing any death duties. The scheme 
of allowing the credit against the Fed- 
eral estate tax on account of similar 
taxes paid to the various states was con- 
ceived to remove the principal objections 
of the opponents of the Federal tax and 
at the same time eliminate the competi- 
tion among the states for the residence 
of wealthy people by offering tax exemp- 
tions, which many of the states could ill 
afford. At first the credit allowed an es- 
tate for inheritance, legacy or succession 
taxes paid to the state was limited to 
25 per cent. of the Federal tax but in 
1926 it was increased to 80 per cent. of 
the Federal tax and this 80 per cent. 
credit is still allowable. However, the 
Revenue Acts of 1932 and 1934 imposed 
estate taxes in addition to those imposed 
by the Revenue Act of 1926 and as to 
these additional taxes no credit is al- 
lowed. To the extent that the credit is 
allowed the tax duplication is eliminated. 
All benefits to the wealthy which might 
accrue because of the failure or refusal 
of a state to impose an inheritance tax 
are now lost as the result of the credit 
provisions of the Federal tax. For exam- 
ple, the estate of a decedent either pays 
the state of his residence a tax and se- 
cures a credit against the Federal tax, or 
if the state of his residence collects no 
tax, the full Federal tax must be paid. 


The Federal estate tax, by its exemp- 
tions and extreme graduation in rates, 
attempts to impose a tax in accordance 


with ability to pay. At the present time 
we have what are in effect two estate 
tax laws. The first of these imposes taxes 
ranging from 1 to 20 per cent. upon net 
estates in excess of $50,000. Against this 
tax a credit is allowed to the extent of 
not more than 80 per cent. for taxes paid 
to the states. The second of these laws 
provides for an increase of rates against 
which no credit is allowed for taxes paid 
to the states. The aggregate tax under 
the present law runs from 1 per cent. on 
the smallest taxable estate to 60 per cent. 
on estates in excess of 10 million dollars. 
It is estimated that with a return of 
normal property values the tax with the 
added rates will yield 300 million dollars 
annually. 


Federal Estate Tax Burden on Those Best 
Able to Bear It 


The fact that the Federal estate tax 
is a burden only upon those able to bear 
it is illustrated by the statistics of the 
calendar year 1931. In that year 8,333 
returns were filed. The gross estates of 
these decedents, amounting to approxi- 
mately 4 billion dollars, yielded taxes 
totalling 182 million dollars. Of this 
amount 137 million 500 thousand dollars 
was paid the various states and allowed 
as a credit against the Federal tax. The 
remaining 43 million 500 thousand dol- 
lars was collected; 4 million 500 thou- 
sand dollars from estates of less than 1 
million dollars; 20 million dollars from 
estates ranging from 1 million to 10 
million dollars; and 19 million dollars 
from estates in excess of 10 million dol- 
lars in value. The number of estates hav- 
ing a value between 1 million dollars and 
5 million dollars was 549 and the number 
of estates in excess of 10 million dollars 
was 17. Thus, of the total taxes collected, 
549 estates paid 20 million dollars, 17 
estates paid 19 million dollars, and the 
remaining 7,767 estates paid only 5 mil- 
lion 500 thousand dollars. 

No discussion of a tax law today is 
complete without mention of schemes 
and plans adopted to avoid it. At the 
same time mention should be made of the 
government’s efforts to prevent avoid- 
ance. It can be readily understood that 
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the estate tax can be avoided by trans- 
fers made by the decedent during his 


lifetime. Therefore, from the beginning - 


the Federal law expressly imposed the 
tax upon transfers made by the decedent 
in his lifetime in contemplation of death 
or intended to take effect in possession 
or enjoyment at or after death. The law 
provides that all gifts within two years 
before a man’s death shall be presumed 
to have been made in contemplation of 
death, unless the contrary is shown. 
The motives which prompt a person to 
do any act are often varied and are a 
question of mental state. It can be read- 
ily seen that it is sometimes difficult to 
establish the state of mind of a person 
at a particular period and even more 
difficult when that person is dead. The 
courts, however, do not hesitate to throw 
out of the estate transfers made during 
decedent’s lifetime where there is suffi- 
cient and competent evidence indicating 
that the thought of death was not the 
motivating cause of the transfers. It is 
reasonable to suppose that there will be 
an increased tendency to split up large 


estates during the lifetime of the owner, 
either by absolute gift to those who are 
the natural objects of his bounty, the 
creation of trusts, or other means which 
will permit the burden of these taxes to 
be avoided. 


Original Gift Tax Law Was Thought to Be 
Unconstitutional 


In 1924 Congress enacted a Gift Tax 
Law which imposed a tax upon gifts in 
excess of $50,000.00 made during any 
calendar year. This law was thought by 
many at the time of its enactment to be 
unconstitutional and difficult to adminis- 
ter. The Supreme Court of the United 
States finally held this Act to be consti- 
tutional but not until after it had been 
repealed. However, on June 6, 1932, Con- 
gress apparently appreciating the neces- 
sity of preventing widespread avoidance 
of the estate tax by transfers made in 
lifetime, reenacted a gift tax law, which 
is still in force as amended by the 1934 
Act. This gift tax has a unique feature 
in that, although annual returns and 
payments are required, the rate of tax 


is determined in accordance with the ag- 
gregate value of gifts made subsequent 
to June 6, 1932, without regard to the 
calendar year in which made. A specific 
exemption of $50,000.00 is granted to 
donors once in a lifetime, but gifts to the 
extent of $5,000.00 to any one person in 
any one calendar year are exempt from 
the tax. The present gift tax act con- 
tains provisions taxing sales for less 
than an adequate and full consideration 
in money. Other devices adopted to avoid 
the estate tax consisted of various forms 
of gifts usually in trust whereby the de- 
cedent during his lifetime retained con- 
trol over the property transferred by 
retaining certain powers over the trust. 
To prevent avoidance of the tax in this 
manner, the law now requires that the 
property set aside in such trusts shall be 
included in the decedent’s estate. . 

The law also recognizes that certain 
rights may be created or otherwise ac- 
quired which, under the strict laws of 
property, are not property over which 
the decedent holds title, yet are of bene- 
fit to the possessor. The value of these 
rights, such as the power of appointment 
over property, the proceeds of life insur- 
ance policies in which the decedent had 
the right to change beneficiaries, and 
joint ownerships of property which 
passed to the survivor on the death of 
one of the joint owners, are expressly 
included in the taxable estate. 

The Federal Estate Tax Law avoids 
undue hardship by exempting property 
upon which an estate tax has been paid 
within the preceding five years. It also 
encourages bequests made in the public 
interest by exempting legacies to chari- 
table, religious, scientific, literary, or 
educational organizations. 


Valuations 


The problem of determining the cor- 
rect valuation of the various assets of 
an estate, upon which the tax is meas- 
ured, is, in a majority of cases, the most 
important question arising in the admin- 
istration of the Federal Estate Tax Law. 
For a proper understanding of the real 
significance attaching to this class of 
work, a somewhat detailed account of 
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the general requirements governing the 
extent and scope of the fundamentals, 
some of the problems encountered, and a 
general discussion of the methods em- 
ployed, are probably in order. 

The basic thing to be kept in mind in 
this connection is that the fair market 
value is to be found. This necessarily in- 
volves a consideration of many elements, 
and, in order to obtain this result, it be- 
comes necessary to consider numerous 
methods by which the subject may be ap- 
proached. As to business properties, the 
examination of financial statements may 
furnish that information which would 
not be evident from a mere cursory sur- 
vey of the figures, and might, in a small 
percentage of cases, give the proper solu- 
tion. The purpose of financial statement 
analysis is to determine the condition of 
a business, interpret the trend thereof, 
and to detect the presence of common 
business ailments, such as_ insufficient 
profits, over-investment in inventories or 
receivables, over-expansion of fixed as- 
sets, inadequate capital, etc. However, 
the determination of value is largely a 
matter of experience and the exercise of 
sound judgment derived from long and 
constant study of the conditions prevail- 
ing at various periods, and the extent to 
which numerous types of business are 
affected thereby. 

For example, in a broad sense of the 
question, one must follow the conditions 
through such periods as the pre-war 
years, the war years, the boom period, 
the general collapse, and the gradual re- 
covery and stabilization of business 
through the succeeding years. It must 
also be borne in mind that even during 
a nation-wide depression, many indus- 
tries are enjoying a taste of prosperity, 
and the reverse of this is true; i.e., that 
during a period of nation-wide prosper- 
ity, some of the industrials and agricul- 
ture frequently experience a severe pe- 
riod of depression. During such periods 
the change in business policies have in 
a measure brought about a most favor- 
able result, if not a definite cure for such 
ailments. All these factors have a de- 
cided effect on the value of the assets, 
such as real estate, mortgages, closely 
held securities, public utilities, and other 


classes of assets which go to make up a 
taxable estate. 

It will be seen that because of the 
above named and other influences, a price 
for which an asset can be sold may or 
may not be its real or intrinsic value. 
The seller or the purchaser may not have 
all the necessary information and sound 
judgment upon which to base his conclu- 
sions in arriving at actual value, and 
more especially is this true of closely 
held corporate stock. Listed securities on 
“the big board,” fluctuate in value be- 
cause of propaganda fed to the invest- 
ing public, and often the exchange quo- 
tations are not indicative of real value. 


Interpretation of Values Under Regulations 
70 and 80 Not Scientific 


The question arises in cases where, 
from the character of stock ownership, 
or the relative stability of the market, or 
many other causes, such as weak, active, 
pegged, or a controlled market, whether 
actual market quotations should always 
be accepted as a criterion of true value 
as is now held to be the test of value of 
corporate stocks. In this connection, it 
should be borne in mind, that Regula- 
tions 70, relating to estate tax under the 
Revenue Act of 1926, and Regulations 
80, relating to estate tax under the Rev- 
enue Act of 1932, are primarily based 
upon one and the same basic law, but the 
values determined by the interpretation 
and policies under the 1932 Act now in 
force are in a great measure different 
from the interpretations and policies as 
invoked under Regulations 70, prior to 
1932, and neither is scientific. After all, 
value is a matter of opinion based upon 
many and varied considerations. 

It might be appropriate at this point 
to quote provisions of both Regulations 
70, under the 1926 Act, and Regulations 
80, under the 1932 Act, relating to the 
methods employed in determining the 
value of the assets of an estate, for es- 
tate tax purposes, in order to emphasize 
the effect of the change in Regulations 
80 from the provisions of Regulations 70. 


Regulations 70. Article 13. 


“(1) General. The value of all property 
includable in the gross estate is the fair 
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market value thereof at the time of the 
decedent’s death. The fair market value 
is the price at which property would 
change hands between a willing buyer 
and a willing seller, neither being under 
any compulsion to buy or to sell. Where 
the property is sold within a reasonable 
period after the decedent’s death, and it 
is shown that the selling price reflects 
the fair market value thereof as of the 
date of decedent’s death, the selling price 
will be accepted. Neither depreciation 
nor appreciation in value subsequent to 
the date of decedent’s death will be con- 
sidered. All relevant facts and elements 
of value should be considered in every 
case.” 


Regulations 80. Article 13. 

“(1) General. The value of all property 
includable in the gross estate is the fair 
market value thereof, at the time of de- 
cedent’s death. The fair market value is 
the price at which the property would 
change hands between a willing buyer 
and a willing seller, neither being under 
any compulsion to buy or to sell. The 
fair market value of a particular kind of 
property includable in the gross estate is 
not to be determined by a forced sale 
price or by an estimate of what a whole 
block or aggregate would fetch if placed 
upon the market at one and the same 
time. Such value is to be determined by 
ascertaining as a basis the fair market 
value at the time of the decedent’s death 
of each unit of the property. For exam- 
ple, in the case of shares of stock or. 
bonds, such unit of property is a share 
or a bond. All relevant facts and ele- 
ments of value as of the time of the 
decedent’s death should be considered in 
every case. Depreciation or appreciation 
in value subsequent to the time of the 
decedent’s death are not relevant fac- 
tors and will not be considered.” 


Prior to 1932, and under Regulations 
70, the Bureau of Internal Revenue rec- 
ognized the fact that in determining the 
value of a large block of listed securities 
on a given date, it would be necessary to 
give consideration to the factors which 
are involved generally when large blocks 
of stock are sold or exchanged on the 
market. Experience over a long period 
of years has demonstrated the fact that 
to sell within a reasonable time a block 
of stock larger than is ordinarily ab- 


sorbed by the market, the seller must 
either syndicate it, or dispose of the 
block in a wholesale manner, and to do 
so the stock must be disposed of at a 
discount depending upon the size of the 
block, the trend of the market, its ability 
to absorb the block, the demand for, and 
the activity of the market for the par- 
ticular commodity dealt in by the corpo- 
ration, and many other influences which 
would affect the fair market value. Un- 
der the Revenue Act of 1932 (Regula- 
tions 80, article 13), the Commissioner 
set forth a rule by which listed securities 
and bonds are to be valued. “The fair 
market value of a particular kind of 
property includable in the gross estate 
is not to be determined by a forced sale 
price, or by an estimate of what a whole 
block or aggregate would fetch placed 
upon the market at one and the same 
time. Such value is to be determined by 
ascertaining as a basis the fair market 
value at the time of the decedent’s death 
of each unit of the property. For exam- 
ple, in the case of shares of stock or 
bonds, such unit of property is a share 
or a bond.” The Commissioner does not 
amplify this rule, but I think it is safe 
to say, that the present policy of finding 
the value of the one share or bond and 
multiplying the value of the one share 
by the number of shares in a large block 
does not reflect the fair market value of 
the total shares in the block. It is not in 
accord with the generally accepted rules 
and practises governing an exchange 
where such listed securities are bought 
and sold. There are many cases where 
the character of ownership, or the rela- 
tive inactivity of the market, or other 
influences, stamp the market price of 
actual sales as no criterion of the true 
value. In such cases the actual fair mar- 
ket value may be either above or below 
market quotations. 

The question of value cannot be an- 
swered by definitions or fixed rules, be- 
cause the facts in different cases are so 
diverse. Value can only be determined by 
ascertaining the relevant facts and as- 
signing to each of them its proper 
weight, which will establish the price at 
which the property should change hands 
between a willing buyer and willing sell- 
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er. Fair market value, however, is not 
always the actual value. In the absence 
of the sale of the particular property it 
is often a question of fact to be estab- 
lished by evidence of what the property 
is reasonably worth. As was said by the 
United States Supreme Court, “Value is 
not a matter of formulas, but there must 
be a reasonable judgment having its 
basis in a proper consideration of all 
relevant facts.” (Minnesota Rate Cases, 
230 U. S. 352, 434.) 


Contest Expected on Rule for Valuations 
Enunciated in Regulations 80 


If the Commissioner of Internal Rev- 
enue continues to follow the policy of as- 
certaining the value of one share, or one 
bond, and then multiplying that value by 
the number of shares in a given block to 


determine the value of a block of cor- 


porate stock, it is to be expected that a 
majority of cases involving large blocks 
of stock will continue to find their way 
to the United States Board of Tax Ap- 
peals, and the Courts for a determina- 
tion of the fair market value. It must be 
remembered that the Courts have given 
and will continue to give due weight to 
expert testimony when coming from 
those who are qualified to speak. It may, 
therefore, be expected that the pendulum 
will then swing the other way, and in- 
stead of having the hard and fast rule 
that the value of securities and bonds 
must be measured by rule of thumb, 
valuation experts will be allowed a wide 
latitude in their own judgment in fixing 
a value upon which taxes are to be as- 
sessed. It must, therefore, be clear that 
the present rule enunciated in Regula- 
tions 80 will be contested and courts may 
be expected to hold that sales are evi- 
dence of market value, but sales prices, 
in themselves, and without regard to the 


circumstances under which they were | 


made, do not conclusively establish fair 
market value. Every word in the law 
should be given its proper effect, and the 
word fair imports more than market 
price on a single day; it conveys the 
idea of a reasonable value based on all 
relevant factors. It logically follows, 
therefore, that it. is to be expected that 
the courts will hold that contrary to said 


: 
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rule, sales made under peculiar or un- 
usual circumstances, such as sales of 
small lots, upon which the whole block 
is based, sales in a restricted or manipu- 
lated market, and sales at speculative 
prices, unduly inflated or depressed, do 
not establish fair market value. Under 
such circumstances the market quota- 
tions can, and should be disregarded and 
other competent evidence used to estab- 
lish fair market value. 


Market Quotations Are Not Necessarily 


Controlling 


| In more recent cases, the same Circuit 


Court affirmed decisions of the lower 
Court which held that the Commissioner 
of Internal Revenue was in error in bas- 
ing a valuation of a large number of 
shares of stock of the Pure Oil Company 
on market quotations of the Pittsburgh 
Stock Exchange, and fixed a different 
valuation upon other evidence, including 
book value, dividends, business prospects, 
good will, strategic value, together with 
the evidence of those most familiar with 
the property and most competent to esti- 
mate its value. (Heiner vs. Crosby, 24 
Fed. (2nd) 191, and U. S. vs. Phillips, 
24 Fed. (2d) 195). The principles in- 


_ volved in the determination of fair mar- 


ket value were stated by the Court as fol- 
lows: 


“The fair market price or value of stock 
at a particular time is a question of fact, 
to be determined from all the circum- 
stances. Market price implies the exist- 
ence of a market, of supply and demand, 
of sellers and buyers. Sales are always 
evidence of a market price, but the 
statute requires that in ‘ascertaining the 
gain derived from the sale’ there must 
be not simply a ‘market price,’ but a 
‘fair market price.’ Sales made at a par- 
ticular time and place may be signifi- 
cant, but the price paid is not necessarily 
decisive of fair market price or value. 
| The fact of sales, in itself and without 
| regard to circumstances under which the 
| sales were made, does not conclusively 

establish either statutory fair market 
= or value.” 


The Courts have already considered 
the weight to be accredited to market 
quotations in the ascertainment of fair 
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market value and have held that they are 
not necessarily controlling. The United 
States Circuit Court of Appeals for the 
Third Circuit in Walter vs. Duffy, 
(1923) 287 Fed. 41, held that the lower 
Court fell into error in holding that sales, 
without regard to the circumstances un- 
der which they were made, conclusively 
established fair market prices. With re- 
spect to fair market price, the Circuit 
Court said, “What is the fair market 
price of the statute? We say ‘fair’ since 
every word used by Congress must be 
given due effect in the construction of 
this widely applicable statute, for ob- 
viously, while a stock might be bought 
and sold—and so marketed—and might 
thus be said to evidence some market 
price, yet it is obvious that Congress by 
the addition of the words ‘fair market 
price,’ certainly meant that not only 
must the market price be ascertained by 
sales, but that sales so made, the circum- 
stances under which they were made, the 
subject-matter of the sales, all the at- 
tendant circumstances, were to be con- 
sidered to determine whether such sales 
served to evidence not alone a market 
sale, but the fair price which Congress 
said should be the statutory start or 
base from which subsequent ‘gain de- 
rived’ should be determined.” 


Board of Tax Appeals Decisions re Fair 
Market Value 


The United States Board of Tax Ap- 
peals has held that although shares of 
stock were actively dealt in on the Chi- 
cago Stock Exchange, market quotations 
did not establish fair market value, 
(Wallis Tractor Co. et al vs. Commis- 
sioner, 3 B. T. A. 981,) and the follow- 
ing excerpt from the opinion states the 
reasons for the Board’s decision (p. 
1003) : 


“It is to be noted, however, that from 
the time the shares were listed until 
February 27, 1920, the prices of the 
shares were controlled by the syndicate. 
The members of the syndicate had 
agreed among themselves not to sell any 
shares of stock on the exchange below a 
given price. The syndicate purchased all 
shares of stock offered below a given 


price to support the market. In all such 
instances, the names of the sellers were 
taken, and if any member of the syndi- 
cate sold shares at less than the price 
agreed upon, such member was required 
immediately to repurchase the shares. 
A few members violated their agree- 
ments with the other members and were 
immediately required to repurchase the 
stock. Immediately after the syndicate 
was dissolved the prices of the shares 
broke badly and within a very short 
time there were practically no sales of 
the shares on the exchange. Clearly, the 
prices during the syndicate period were 
not fair market prices, and it was the 
testimony of witnesses that it would 
have been practically impossible to sell 
as much as 1,000 shares of the stock 
after the syndicate was dissolved at 
anything like market quotations. It may 
also be noted that one or two pools were 
formed in 1920 to keep up the prices of , 
the shares on the exchange, and that the 
subscribers to the pools lost heavily. In 
the light of this evidence, we are of the 
opinion that the quotations for the 
shares upon the Chicago Stock Exchange 
afford little basis for the determination 
of the fair market value of the shares at 
the time those shares were received by 
the taxpayer corporations.” 


A similar conclusion was reached by 
the Board in a later case, Henry S. Park- 
er, et al. vs. Commissioner, 11 B. T. A. 
1336, where the Board was required to 
pass on the fair market value of stock of 
the Invincible Oil Company, and the evi- 
dence disclosed that the stock was sub- 
ject to restrictive agreements as to sales, 
although not as burdensome as those in 
the Wallis Tractor Company case. 

It seems virtually certain that much 
litigation will result from the amend- 
ment of the regulations as to blockage. 
One case is already in the courts which 
has not yet been decided by the Circuit 
Court of Appeals but if the decision in 
this case is adverse to the taxpayer cer- 
tiorari will be sought, as it certainly will 
be by the Government if the decision is 
in favor of the taxpayer. 

There has been a long discussion be- 
tween the Department of Justice and the 
Treasury Department of the general sub- 
ject of compromising tax cases. This 
question has now been resolved so that 
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it seems there may be more possibility 
of compromising tax matters than has 
been the case for substantially a year 
but it is now definitely settled by Regu- 
lations 80 that the blockage question 
cannot be compromised and this question 
is involved in substantially every large 
estate, so that it is probable that there 
will be much litigation as to this, though 
there will be cases in which litigation 
will be avoided by concessions by the tax- 
payer and perhaps also by the Govern- 
ment, while awaiting an ultimate deci- 
sion of the Supreme Court of the United 
States. 


Valuation of Mortgages 


In 1929, the crash in the securities 
market, with its far-reaching effect, oc- 
curred in October, and general commod- 
ity prices dropped rapidly. The deflation 
of real estate market values did not oc- 
cur simultaneously with the abrupt de- 
cline in securities and commodities, but 
it followed gradually thereafter, wiping 
out second mortgages and reducing the 
value of first mortgages to a point never 
before experienced in the history of our 
country. Real estate values are today 
in a deplorable condition, and more espe- 
cially in the large industrial centers of 
the country, where millions of unem- 
ployed are still waiting for the curling 
smoke of the factory to start, hoping 
that they will be called upon for labor. 
Is it any wonder, then, that the real 
estate values declined to the point where 
the value of second mortgages was com- 
pletely destroyed, and the value of first 
mortgages reduced in many cases to fifty 
per cent. of their original value? 


In its essence a mortgage itself is 
worth only the value of the lien upon 
property upon which the mortgage is 
placed, but in this country generally it 
is given to secure the payment of a 
promissory note, which may or may not 
have value independent of the value of 
the security. However, in many cases a 
straw man, without any financial respon- 
sibility whatever, has been used as the 
maker of the note in order to confine the 


real obligation to the property upon 
which the mortgage is placed. 

In my own experience during the past 
year, I have had occasion to ascertain 
values of real estate mortgages in many 
of the industrial districts of the country, 
and I was astounded to find the large 
number of foreclosures by the banks and 
other mortgage holders to save some of 
the wreckage of these depleted assets, 
and at the very outset of this situation 
which began in 1930, a statistician and 
economist, who is recognized as an au- 
thority, in his book entitled, “Washing- 
ton and The Depression,’ published in 
1932 (Roger W. Babson, of the well- 
known Babson’s Statistical organiza- 
tion), states on page 23: “The general 
real estate crash came during the first 
part of 1930, with values collapsing sud- 
denly. This reaction continued to the 
point where property values were deter- 
mined by what the buyer wished to of- 
fer.” It can, therefore, be understood 
that the circumstances existing then, as 
well as at the present time, call for the 
application of the valuation principles 
recognized and applied by the Courts in 
the cases cited, and the valuation should 
be determined on the basis of competent 
appraisals submitted to the Bureau of 
Internal Revenue. 


Transfers 


As the law and regulations now stand, 
the following transfers made by the de- 
cedent during his life time, by trust or 
otherwise, other than bona fide sales for 
an adequate and full consideration in 
money or money’s worth, are subject to 
the tax: 


(1) Transfers made in contemplation 
of death; 


(2) Transfers intended to take effect 
in possession or enjoyment at or after 
death; 


(a) VUonditioned on survivorship; 
(b) With possession or enjoyment 
retained ; 


(3) Transfers where enjoyment sub- 
ject to change through power to alter, 
amend, or revoke; or where such power 
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in contemplation of 


is relinquished 
death; 
(a) With right retained to desig- 
nate who shall possess or enjoy, 
(b) Power to change enjoyment, 
(c) Relinquishment of power in 
contemplation of death. 

The value of transferred property in- 
cludable in the gross estate is the value 
of such property at the date of dece- 
dent’s death, hence if the value of the 
transferred property is enhanced by the 
transferee, no part of such enhanced 
value is to be included in placing a value 
on the property. 

Prior to the Revenue Act of 1926 there 
was no provision of law permitting, in 
the case of transfers for less than an 
adequate and full consideration, a credit 
for the amount of the inadequate con- 
sideration, but under the 1926 and sub- 
sequent Revenue Acts, such a credit is 
allowable if accompanied by a receipt evi- 
dencing the amount of the inadequate 
consideration. This credit is allowed in 
the case of transfers made in contempla- 
tion of death or intended to take effect 
in possession or enjoyment at or after 
death, transfers which are subject to a 
power of revocation or the relinquish- 
ment of such a power in contemplation 
of death, and transfers under general 
powers of appointment, whether testa- 
mentary or quasi-testamentary. 


Transfers in Contemplation of Death 


Perhaps the most important of the 
transfers embraced above is the so-called 
“transfer made in contemplation of 
death.” In order that a transfer may be 
deemed to have been made in contempla- 
tion of death it must be shown that the 
decedent was motivated in making the 
transfer by the thought of death. This 
does not mean that the decedent must 
have had the thought of imminent death 
or an apprehension that death is near at 
hand, but it is sufficient: if the thought or 
consequences of his death was the moti- 
vating cause of the transfer, however 
distant the decedent considered his death 
to be. In other words, the motive which 
induces the transfer must be such that 
leads to testamentary disposition. The 


phrase “transfer in contemplation of 
death” is applicable to many and varied 
transactions and therefore the circum- 
stances of each case must be examined 
to ascertain the motive of the decedent 
in making the transfer. 

In the case of a transfer of a material 
part of his property in the nature of a 
final disposition or distribution by the 
decedent within two years of his death, 
the burden of proof is upon the estate 
to show that the transfer was not made 
in contemplation of death in order to es- 
cape the estate tax upon the property 
transferred. 

To show that the decedent was 
prompted in making a transfer by mo- 
tives other than the thought of death, it 
is proper to show proof of the existence 
of purposes associated with life rather 
than death and in the absence of such 
motives where the condition of mind and 
body of the decedent, whether due to old 
age or disease, is such that the decedent 
would naturally be prompted to make a 
testamentary disposition to the objects 
of his bounty, such a condition will be 
considered to be a decisive test of con- 
templation of death. But it should be 
kept in mind that the mere fact that a 
decedent had reached an advanced age 
and was diseased at the time the trans- 
fers were made does not necessarily 
mean that the motivating cause of the 
transfer was the thought of death. 

There may be present other reasons 
and motives which were the primary 
cause of the transfers. In other words, it 
must be kept in mind that whether a 
transfer was or was not made in con- 
templation of death is determined by 
what was the decedent’s primary and 
predominating thought which motivated 
the transfer, regardless of old age and 
disease. It is true, nevertheless, that 
transfers by aged and diseased decedents 
are more closely scrutinized than are 
transfers where these facts are not pres- 
ent, and those in the Bureau of Internal 
Revenue who have to do with the settle- 
ment of cases without litigation are in- 
clined to believe that a decedent who had 
reached an advanced age at the time the 
transfers were made, because of that 
fact, should have been thinking of death, 
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and therefore the thought of death was 
the motivating cause of the transfer. 


Transfers Intended to Take Effect in Pos- 
session or Enjoyment at or After Death 
The provision relating to “Transfers 

intended to take effect in possession or 
enjoyment at or after death” includes 
(1) transfers conditioned on survivor- 
ship, and (2) transfers with the posses- 
sion or enjoyment retained, but since the 
subject of “transfers conditioned on sur- 
vivorship” is a subject, which, relatively 
speaking, is of no particular importance, 
I shall devote my discussion to the more 
important subject of “transfers with the 
possession or enjoyment retained,” which 
includes transfers, in trust or otherwise, 
made subject to the reservation by the 
decedent of the use, possession or the in- 
come of the transferred property for his 
life, or for a period ascertainable only 
by a reference to his death, or for such 
period as would evidence his intention to 
retain the enjoyment of the property 
throughout his life. 

The foregoing provision with respect 
to transfers with the possession or en- 
joyment retained, was made by Joint 
Resolution effective March 3, 1931, as an 
amendment to Sec. 302 (c) of the Rev- 
enue Act of 1926. 

Prior to said amendment, Section 302 
(c) merely provided that transfers in- 
tended to take effect in possession or en- 
joyment at or after death, except bona 
fide sales for an adequate and full con- 
sideration in money or money’s worth, 
should be included, without specifying, 
as did the amendment, the conditions 
which constituted “transfers intended to 
take effect in possession or enjoyment at 
or after death.” 

In view of the decisions of the Su- 
preme Court of the United States in the 
Nichols vs. Coolidge, May vs. Heiner and 
other cases decided by the Supreme 
Court on this question, the portion added 
by the amendment of Sec. 302 (c) of the 
Revenue Act of 1926, as indicated above, 
will be applied only to such transfers 
coming within the amendment as were 
made after 10:30 p.m. eastern standard 
time, March 3, 1931, the effective date of 
the amendment. 

It is definitely settled where an irre- 
vocable trust was created prior to March 


8, 1931, and was not created in contem- 
plation of death, the value of the trust 
is not includable in the gross estate for 
estate tax purposes where death oc- 
curred prior to June 6, 1932 (effective 
date of the Revenue Act of 1932), even 
though the decedent reserved to himself 
the income or an estate therein for his 
life. 


Power to Amend, Alter, or Revoke 


The statutory phrase “a transfer * * * 
intended to take effect in possession or 
enjoyment at or after death” also in- 
cludes transfers with the right retained 
to designate who shall possess or enjoy 
and the power to change the enjoyment 
of the transferred property, as well as 
the relinquishment of such a power in 
contemplation of death. 

The provision in these respects was 
new in the Revenue Act of 1924, and it 
has been amended in the subsequent acts 
so as to include transfers which were 
held by the courts not to be taxable un- 
der said provision as originally enacted. 

The courts first laid down the rule that 
if the decedent had not reserved to him- 
self control over the economic benefits 
or enjoyment of the transferred prop- 
erty and if the economic benefits had 
passed under the deed from the dece- 


‘dent’s control beyond recall, the transfer 


would not be taxable. Following this 
test, the courts held that where it was 
possible under the terms of the trust 
deed for the decedent to designate him- 
self or his estate as beneficiary, such a 
transfer was to be included in the gross 
estate. But the rule now is that where 
there is a reservation of the power to 
alter, amend, or revoke, and such power 
exists at the date of the decedent’s death, 
the trust is taxable notwithstanding the 
fact that the decedent could not have 
designated himself or his estate as bene- 
ficiary. Also, if such a power is relin- 
quished in contemplation of death, the 
transfer would nevertheless be taxable. 

It is hoped that the above discussion 
of some of the provisions of the Federal 
Estate Tax Law will, in a measure, 
throw some light on the intricacies of 
the Act, and, at the same time, point out 
many of the difficulties encountered in 
its administration. 





Developing Trust New Business 


Representative Trust Institutions Report Encouraging Progress 
During 1934 in Trust Department Operations 


HE record of increased volume of 
funds confided to corporate fiduci- 
ary administration and the ever- 
increasing efforts for the protection of 
such funds are clearly evidenced in the 
annual reports to stockholders of typical 
trust institutions in various parts of the 
country. A most constructive trend is 
notable toward fuller presentation of the 
exceptional importance of fiduciary ad- 


“The trust department has had one 
of the most progressive years in its his- 
tory. Through the aggressive handling 
of this department, a larger number of 
new corporate and personal trustee- 
ships and estate administrations have 
been secured than in any previous sim- 
ilar period.”—Whitney National Bank, 
New Orleans, La. 


“During the year, our trust depart- 
ment has shown a substantial and satis- 
factory growth in its business and its 
earnings show a steady increase.”— 
Baltimore National Bank, Baltimore, 
Md. 


“The trust department is one of the 
largest in the country. * * * It is under 
the supervision of a committee of 
the board of directors and is di- 
rected by a management committee of 
officers whose business life has been 
devoted to this work. The abnormal 
conditions of the last few years have 
not only increased the cost of render- 
ing service of the high standard con- 
sistently maintained, but have resulted 
also in a reduction in the revenue re- 
ceived. * * * But it is gratifying to 
note during the last few months a dis- 
tinct increase in new executor and 
trustee appointments in the personal 
trust department. The business written 
in that department during the past 
year has been more than double that of 
1933. This fact is of special importance 
because it indicates, possibly as a 
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ministration policies, accomplishments 
and advantages. The earnings records and 
increase in the total value of trust funds 
held are the more significant in view of 
the unfavorable conditions which have 
been present in practically every field of 
business and finance during recent years. 
Following are excerpts from stockholders’ 
reports which emphasize trust depart- 
ment operations. 


result of the experience of the last few 
years, a growing realization of the ad- 
vantages of appointing a corporate 
executor and a corporate trustee. Many 
shareholders during the year have 
directed business to the trust depart- 
ment. * * * ”—Chase National Bank 
of the City of New York, N. Y. 


“While gross earnings of the trust 
department held up very well, unusual 
expenditures have continued to absorb 
a substantial part of the profits. Col- 
lection of investments and preserva- 
tion of the assets of trusts during a 
period of nation-wide default and col- 
lapse of values have put a heavy 
burden upon every conscientious trustee 
and have increased very materially the 
cost of administration. Furthermore, 
the company has continued to take an 
aggressive part in the reorganization 
and readjustment of real estate mort- 
gage bond issues. The company did not 
sell any real estate bonds or other se- 
curities to the public or underwrite or 
guarantee them. But having been 
named trustee in a great many bond is- 
sues, fidelity to these trusts obliged us 
to perform the many varied and complex 
functions of trustee in connection with 
foreclosures and _ reorganizations.”— 
Chicago Title & Trust Company, Chi- 
cago, Ill. 


“We have steadily proceeded with the 
development of the trust department. 
* * * For the purpose of supervising 
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and approving all investments of trust 
funds, we organized a trust investment 
committee composed of the vice-presi- 
dent in charge of the trust department, 
the chairman of the board of directors, 
the president, and two other members 
of the board. Our efforts along this line 
have been rewarded with a substantial 
volume of excellent trust business.”— 
National bank of Detroit, Detroit, Mich. 


“The healthy development of the 
trust department, and the sound condi- 
tion of assets of the estates and trusts 
administered are a source of genuine 
satisfaction to your directors and man- 
agement. The wisdom of appointing a 
corporate trustee is becoming more 
generally recognized by individuals 
planning the establishment of trusts or 
the handling and distribution of their 
estates, and we foresee that the activi- 
ties of this department will continue to 
grow in importance. Five members of 
the board act as a trust committee, 
which meets monthly, charged with the 
duty of supervising the investments 
and all activities of the trust depart- 
ment.”—The Merchants National Bank 
of Mobile, Ala. 


“Operations of the trust department 
continue on a very satisfactory scale. 
The number of estates and accounts 
in the process of administration have 
increased, notwithstanding the large 
number of estates settled during the 
year. Life insurance trusts now consti- 
tute an important part of the total 
assets and have proved to be a highly 
favored feature of the services ren- 
dered.”—Washington Loan & Trust 
Company, Washington, D. C. 


“The net operating earnings of the 
Trust Company were $1,322,869.85, 
which was $311,631.55 better than last 
year. This result was achieved in spite 
of a decrease of about $228,000 in the 
net earnings from interest, due to the 
prevailing low rates. The Board of 
Directors of the Trust Company deemed 
it wise to set up from earnings a re- 
serve of $677,065.11 against mortgages 
owned by the Trust Company. The re- 
serves allocated for this purpose now 
total 20 per cent of the aggregate 
amount of the mortgages. * * * 


“Its books have been independently 
examined and audited during the year, 


TStermetee L 


and the more than $4,500,000,000 par 
value of securities in its charge safely 
accounted for. Its systems of opera- 
tions and investment are constantly be- 
ing improved. * * * ”—From National 
City Bank report, referring to City 
Bank Farmers Trust Company, New 
York. 


“The trust department has had a fair 
year, with gross earnings and net 
profits approximating those of 1933. 
Any increase in corporate financing 
which will bring an increase in cor- 
porate trust business, should result in 
substantially improving both its gross 
and net profits.”—The First National 
Bank of Chicago, IIl. 


“Our trust department having now 
completed its first full year of opera- 
tion since the merger of the First 
Minneapolis Trust Company with the 
First National Bank, is currently in- 
creasing its personal trust business at 
a satisfactory rate. Due to the almost 
negligible amount of new corporate 
financing, it has, however, experienced 
a drastic decline in the demand for its 
services as corporate trustee. The de- 
mand for carefully considered and un- 
prejudiced advice on investments has 
resulted in a steady increase in the 
number of individuals and institutions 
who have placed their securities under 
the supervision of the investment ad- 
visory division of this department.”— 
First National Bank & Trust Co., Min- 
neapolis, Minn. 


“The unsettled times through which 
we have been passing have prompted a 
policy of sparing no necessary expense 
to protect the interests of beneficiaries 
in our personal trust division and to 
maintain a high degree of operating ef- 
ficiency throughout all divisions of this 
department. Last year, * * * in the face 
of increased burdens upon the fiduciary 
departments, they had continued to 
operate on a profitable basis. During the 
current year these departments have 
maintained a record of consistent devel- 
opment and earning power. * * * the 
personal trust division has received 
during the year a steadily increasing 
volume of substantial new business.”— 
Bankers Trust Company, New York, 
i 3 





TStarketee L 


“At the time of the last annual re- 
port to stockholders the enlarged trust 
department had been in operation only 
six months, and was in the midst of the 
voluminous operation of transferring 
a large number of trusteeships, per- 
sonal and corporate, to our bank. Trust 
business has been and is being received 
in gratifying volume, and the depart- 
ment now is on a profitable operating 
basis. We look forward confidently to 
its continued growth. Our operating 
methods and investment policies have 
been the subject of very favorable com- 
ment from many clients. The trust de- 
partment is operated * * * under the 
supervision of a committee of your 
board of directors, the members of 


which meet weekly and review in detail 
investments of trust funds and the 
administration of trust estates.”—Na- 
tional City Bank of Cleveland, Ohio. 


“The director’s trust committee is 
composed of (five permanent members) 
with two rotating directors who serve 
for three months, the entire board in 
this way serving on the committee. We 
have no greater responsibility than that 
of administering the affairs of our 
trusts. The committee meets each week 
during the year for the purpose of re- 
viewing the affairs of the trusts and 
conferring with the officers who admin- 
ister them.”—Chemical Bank & Trust 
Company, New York, N. Y. 


Pamphlet Quotes Tax Commissioner —” Year's Entire Income 
Required to Administer an Estate” 


HE Manufacturers Trust Com- 
pany, New York, N. Y., has re- 
cently issued a pamphlet, 714 in. x 
11% in., folded to size 74 in. x 4 in., 
entitled, “A Message of Interest to Men 
and Women of Property.” 
The introductory statement was as fol- 
lows: 


‘On the following pages you will find 
some exceedingly interesting and point- 
ed remarks about 
(a) The importance of making a Will 
(b) The necessity for providing an 
ample and immediate cash reserve 
to take care of your dependents 
during the period that your estate 
is being administered 

(c) The advantage of naming a cor- 
porate fiduciary 

‘Coming from a high public official, 
who speaks from wide experience and 
with recognized authority on these im- 
portant subjects, these comments on 
the distribution of property merit the 
thoughtful consideration of all men 
and women of estate.’ 


In larger type over the bulk of reading 
matter appeared, “After Twenty Years 
as Inheritance Tax Commissioner, Judge 
Moore says: Year’s Entire Income Re- 
quired to Administer an Estate.” The 
subsequent text was as follows: 


‘In a recent address delivered in Engle- 
wood, N. J., Judge James D. Moore, State 
Tax Commissioner of Bergen County, New 
Jersey, for the last twenty years, stressed 
the importance of careful estate planning 
as a means of guarding against the dissi- 
pation of property. 


‘“We find,” he said in part, “that it re- 
quires at least a year’s entire income to 
administer an estate. That means that for 
the first year your widow or other survivors 
cannot count on any income whatever from 
that source, and unless you have provided 
for that period through insurance or some 
other means which will give fluid capital at 
once, they may be actually thrown on char- 
ity even for your burial. 


‘ “By all means, make a Will. If you are in 
a business in which you form part of a part- 
nership, sit down today with your partner 
and arrange your affairs. 


*“T cannot too strongly impress on you 
the danger that your estate may be entirely 
wiped out in taxes and administrative costs 
unless you have made such provision. The 
minute a business man dies, the government 
steps in for its last crack at him and they 
make it stick because they know it is the 
last. Over a certain amount, the govern- 
ment with its accumulated taxes under 
existing laws, may take as much as 61 per 
cent of an estate, and it may even work out 
that the taxes so accrued will be in actual 
excess of the amount left the beneficiaries. 





Complete facilities in au 


branches of Trust Service. For individuals 


we serve as Executor, Administrator, Guard- 


ian, Conservator, Trustee or Agent. For corporations we 


serve as Registrar and Transfer Agent of stocks, and Trustee 


of bond and note issues. These and other fiduciary duties 


are performed promptly, efficiently, and economically. 


Ciry NATIONAL BANK 
AND TRUST COMPANY of Chicago 


208 South La Salle Street 





‘ “Another thing, I would advise, in select- 
ing an executor, you choose a corporate 
fiduciary for such a trust. No matter how 
well meaning an individual may be, you 
will never have the protection if you leave 
such duties to an individual, that you will 
have if you name a corporate fiduciary, 
which is controlled by rigid legal restric- 
tions and required to make a definite 
accounting. 


‘“Every wife has the right to say to her 
husband, ‘where do I stand if you were to 
die tonight?’ She has the right to know 
whether the cessation of the income of her 
husband will mean that she and their chil- 
dren are to lose their home as well as their 
bread-winner. 


*“Go to your bank and your lawyer and 
sit down with them and talk this whole 
thing over. Make your provisions in such 
manner that there will be funds available 
for them to carry on with until your estate 
has been settled and disbursed, and by all 
means make a Will in which you person- 
ally name the administrator. 


‘“T have served for twenty years as in- 
heritance tax commissioner and can honest- 


ly say now that as a result of my experience 
over that period of time, I have found the 
average ordinarily sound business man ex- 
ceedingly stupid on this particular ques- 
tion.” 

‘With a background of nearly one and a 
quarter centuries of banking service, and 
with resources that place it among the 
twelve largest commercial banks and trust 
companies in the United States, Manufac- 
turers Trust Company is unusually well 
qualified to act as executor or trustee for 
your estate, to take care of securities in a 
safe-keeping account, and to perform all 
other fiduciary functions. 


‘In naming this bank as executor or 
trustee under your Will, or as trustee under 
a Living Trust, you are placing the man- 
agement of your property in the hands of 
a highly qualified staff of trust, tax and 
security specialists, who are backed by a 
strong permanent organization of recog- 
nized financial responsibility. 

‘Men and women of affairs are cordially 
invited to confer with our trust officers on 
all problems affecting the present and 
future disposition of their holdings.’ 





“How Much Will You Pay” is Title of Revised Tax Folder 
Covering Changes to January 1, 1935 


HE Commercial National Bank and 

Trust Company of New York, N. Y., 

has issued a revised tax folder 
which Foster W. Doty, Vice President, 
advises includes all legislative changes to 
January 1, 1935. 

This folder, “How Much Will You 
Pay?” consists of four double fold pages 
11 in. x 8% in. Under the title on the 
first page appears the emblem of the bank, 
in the center of the page the words, 
“Estate, Gift and Personal Income Taxes, 
Federal, New York State and New York 
City. Revised to January 1, 1935,” with 
the name of the bank at the lower part of 
the page. 

The second page is devoted to the 
schedule, reproduced on the following 
page. 

This schedule is followed by the New 
York State Estate Tax rates and a com- 
ment regarding the New York City 
Estate Tax which appears on the third 
page and reads as follows: 


New York State Estate Tax 


(Rates Applicable to Net Estates of Persons 
Dying On or After April 22, 1933 and Prior to 
July 1, 1935) 


Rate 
of 
Tax % 


Net Estate 
Without 
Exemption 


$150,000 
200,000 
300,000 
500,000 
700,000 
900,000 
1,100,000 
1,600,000 
2,100,000 
2,600,000 
3,100,000 
3,600,000 
4,100,000 
5,100,000 
6,100,000 
7,100,000 
8,100,000 
9,100,000 
10,100,000 
Over 10,100,000 


Total 
Tax 


$1,500* 
2,500 
5,500 
13,500 
23,500 
35,500 
49,500 
89,500 
134,500 
184,500 
239,500 
299,500 
364,500 
504,500 
654,500 
814,500 
984,500 
1,164,500 
1,354,500 


Conan rhwnd re 


EXEMPTIONS 


I. Net estates which, after deducting the applicable 
exemptions, do not exceed $2,000, are not taxable. 


II. Transfers to a husband or wife are exempt to 
the extent of $20,000. 
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III. Transfers to the amount of $5,000 each are 
exempt when to a lineal ancestor or descendant, 
adopted child, stepchild, lineal descendant of an 
adopted child or stepchild, or to a brother, a 
sister, or to a wife or widow of a son, or to the 
husband or widower of a daughter or to a child 
to whom the decedent had for ten years prior to 
such transfer stood in the mutually acknowledged 
relation of a parent, provided, however, such 
relationship began at or before the child’s fif- 
teenth birthday and was continuous for said ten 
years thereafter. 


. So much life insurance paid for by decedent and 
payable to named beneficiaries (or a trustee for 
named beneficiaries) as does not exceed $100,000, 
less the aggregate of any exemptions for husband 
or wife or any of those persons named in Par- 
agraph III, is exempt. 


Nore: In addition to the insurance exemption men- 
tioned in Paragraph IV, there is allowable as a deduc- 
tion, in computing the net estate without exemptions, 
up to $40,000 of insurance payable to beneficiaries 
other than the estate. 


New York City Estate Tax 


There is imposed upon the transfer of the estate of 
any resident of the City of New York dying on or 
after December 5, 1934 and prior to January 1, 1936, 
a tax equal to forty per cent of the amount of the 
tax imposed upon such transfer under the provisions 
of the tax law of the State of New York. 

In the case of a decedent who at the time of his 
death shall have been a non-resident of the City of 
New York the amount of the tax shall be that pro- 
portion of the forty per cent above mentioned which 
the value of the real property situated, and the tang- 
ible personal property having an actual situs in the 
City of New York bears to the total value of the real 
property situated, and the tangible personal property 
having an actual situs, in the State of New York. 


The fourth page is devoted to data re- 
lating to personal income taxes. On the 
left appear figures and brief explanations 
under the Federal heading. On the right 
the New York State normal tax and ex- 
emptions are scheduled, followed by brief 
references to the State emergency tax and 
the law recently enacted by the City of 
New York imposing an income tax. Across 
the bottom of the page appears the fol- 
lowing note: “As it is impossible to dis- 
cuss herein the many factors to be con- 
sidered in arriving at the net taxable 


*In computing the New York State Estate Tax, 
personal exemptions are to be deducted from the 
first block of $150,000, the balance of the first 
block being taxable at the rate of 1%. Any re- 
duction in the tax on the first block because of 
personal exemption should be deducted from the 
figures in the right hand column. 
















estate or net taxable income, we suggest 
that these tables be used for estimating 
taxes, and that specific problems be dis- 





SCHEDULE OF THE ESTATE TAX UNDER THE 
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AND OF THE GIFT TAX OF 1932 AS AMENDED BY THE FEDERAL REVENUE ACT OF 1934 








cussed with our estate planning depart- 
ment in co-operation with your attorney. 
Call Mr. Short—WHitehall 4-8300.” 


FEDERAL REVENUE ACTS OF 1926 AND 1932 















































































































Specific exemptions have been deducted in comput- 
ing the ‘Total Tax” on the three schedules shown 
above. A credit is allowed against the Federal Estate 
Tax imposed by the 1926 Revenue Act in an amount 
not exceeding 80 per cent thereof for Estate or In- 
heritance Taxes paid to any State or Territory. The 
aggregate Federal Estate Tax is the amount shown in 
the “‘Total Tax’’ column in the 1934 schedule, less the 
credit allowable under the 1926 Act. Insurance pay- 
able to a named beneficiary (other than the Estate) 
is exempt up to $40,000. 

The 1932 Gift Tax applies to all transfers of prop- 
erty, real or personal, in trust or otherwise, made on 
and after June 7, 1932, and each calendar year there- 
after, provided, however, that a tax shall not apply to 
















NET ESTATE ESTATE TAX SCHEDULE me = TAX SCHEDULE GIFT TAX SCHEDULE 
evenue Act of 1934 
Before Taking Specific Exemption y Revenue Act 1926 Appice 2” — pip i eg ye 
Exceeding | pt. Tek } woe gS: | Total Tax wick poy | Tot TS Ly 
bd al Tax Block Block Total Tax 
| __ $50,000 | $50,000 [Exempt] ] | Exempt| _........ epee == Pa 
$50,000 | 60,000} 10,000 | “ pia i ZT ik <a i oe 7 
60,000 | 70,000 | 10,000 | ’ 7 200 | 300 1% | 150 | 225 
70,000 | 80,000 | 10,000 _ 7 300 | 600 | 2% | 225 | 450 
80,000 | 90,000 | 10,000 4 | 400 | 1,000 | 3 | 300 | 750 
90,000 | 100,000] 10,000 pane PERE . | 500 | 1,500 3% | 375 | 1,125 
100,000 | 120,000 | 20,000 wo 200 | 200 7 | 1,400] 2,900 5% | 1,050 | 2,175 
120,000 |  150,000| 30,000 1 | 300 | 500 9 |  2,700| 5,600 | 634 | 2,025] 4,200 
150,000 |  200,000{ 50,000 2 | 1,000] 1,500 12. | 6,000] 11,600 9 | # 4,500| 8,700 
200,000 | 250,000 | 50,000 3 |  1,500| 3,000 | 12 | 6,000] 17,600 9 | 4,500) 13,200 
250,000 | 300,000] 50,000 3 | 1,500| 4,500 | 16 | 8000| 25,600 |} 12 | 6,000| 19,200 
300,000 | 350,000 50,000 4 | 2,000] 6,500 | 16 | 8000] 33,600 } 12 |  6,000| 25,200. 
350,000 | 450,000 | 100,000 4 | 4,000 10,500 | 16 | 16,000| 49,600 | 12 | 12,000] 37,200 
450,000 |  500,000| 50,000 4 |  2,000| 12,500 19 | 9,500| 59,100 | 14% | 7,125] 44,325 
500,000 |  650,000| 150,000 5 |  7,500| 20,000 19 | 28,500| 87,600 | 141% | 21,375| 65,700 
650,000 | 700,000 | 50,000 5 |  2,500| 22,500 22. | 11,000] 98,600 | 1634 | 8,250] 73,950 
700,000 | 850,000 | 150,000 6 | 9,000] 31,500 22 | 33,000| 131,600 | 1634 | 24,750| 98,700 
850,000 |  900,000| 50,000 6 | 3,000] 34,500 | 25 | 12,500| 144,100 | 18% |  9,375| 108,075 
900,000 | 1,050,000 | 159,000 _ 7 | 10,500] 45,000 | 25 | 37,500| 181,600 f 1834 | 28,125] 136,200 
1,050,000 | 1,100,000 50,000 | 7 | 3,500] 48,500 28 | 14,000| 195,600 | 21 | 10,500] 146,700 
1,100,000 | 1,550,000 | 450,000 | 8 | 36,000| 84,500 28 | 126,000| 321,600 | 21 | 94,500| 241,200 
1,550,000 | 1,600,000| 50,000 | 8 | 4,000] 88,500 31 | 15,500| 337,100 | 2334 | 11,625] 252,825 
1,600,000 | 2,050,000 | 450,000 | 9 | 40,500| 129,000 31 | 139,500| 476,600 | 2314 | 104,625| 357,450_ 
2,050,000 | 2,100,000| 50,000 | 9 | 4,500| 133,500 34 | 17,000| 493,600 | 2534 | 12,750| 370,200 
2,100,000 | 2,550,000 | 450,000 | 10 | 45,000| 178,500 34, | 153,000| 646,600 | 2534 | 114,750] 484,950 
2,550,000 | 2,600,000 | 50,000 | 10 | 5,000| 183,500 | 37 | 18,500| 665,100 | 2734 | 13,875 | 498,825 
2,600,000 | 3,050,000 | 450,000 | 11 | 49,500] 233,000 37. | 166,500| 831,600 | 2734 | 124,875| 623,700 
3,050,000 | 3,100,000 | 50,000 11 | 5,500] 238,500 40 | 20,000| 851,600 | 30 | 15,000] 638,700 
3,100,000 | 3,550,000 | 450,000 12 | 54,000| 292,500 | 40 | 180,000| 1,031,600 | 135,000 | 773,700 
3,550,000 | 3,600,000 | 50,000 12 |  6,000| 298,500 43 | 21,500| 1,053,100 | 
3,600,000 | 4,050,000 | 450,000 13. | 58,500| 357,000 43 | 193,500 | 1,246,600 | 
4,050,000 | 4,100,000| 50,000 | 13 | 6,500| 363,500 46 | 23,000| 1,269,600 | 17,250| 952,200 
4,100,000 | 4,550,000 | 450,000 | 14 | 63,000| 426,500 | 46 | 207,000| 1,476,600 | 3434 | 155,250] 1,107,450 
4,550,000 | 4,600,000 | 50,000 14. |  7,000| 433,500 | 48 | 24,000| 1,500,600 | | 18,000 | 1,125,450 
4,600,000 | 5,050,000 | 450,000 | 14 | 63,000| 496,500 48 | 216,000 | 1,716,600 | 162,000 | 1,287,450 
5,050,000 | _ 5,100,000 | __ 50,000 _ | 14. |  7,000| 503,500 | 50 | 25,000| 1,741,600 | 37% | 18,750] 1,306,200 
5,100,000 | 6,050,000 | 950,000 | 15 | 142,500| 646,000 50 | 475,000 | 2,216,600 | 3754 | 356,250| 1,662,450 
6,050,000 | 6,100,000 | 50,000 15. |  7,500| 653,500 52 | 26,000 | 2,242,600 | 19,500] 1,681,950 
6,100,000 | 7,050,000 | 950,000 16 | 152,000| 805,500 | 52 | 494,000| 2,736,600 | 370,500 | 2,052,450 
7,050,000 | 7,100,000 | 50,000 16 | 8,000] 813,500 | 54 | 27,000| 2,763,600 | 2,072,700 
7,100,000 | 8,050,000 | 950,000 | 17 | 161,500| 975,000 | 54 | 513,000| 3,276,600 | 
8,050,080 | 8,100,000 | 50,000 17 | 8500] 983,500 | 56 | 28,000] 3,304,600 | 21,000 | 2,478,450 
8,100,000 | 9,050,000 | 950,000 | 18 | 171,000] 1,154,500 56 | 532,000 | 3,836,600 | 
9,050,000 | 9,100,000 | 50,000 18 | 9,000| 1,163,500 58 | 29,000 | 3,865,600 | 
9,100,000 | 10,050,000 | 950,000 19 | 180,500 | 1,344,000 58 | 551,000 | 4,416,600 | 413,250 | 3,312,450 
10,050,000 | 10,100,000| 50,000 } 19 | 9,500] 1,353,500 | 60 | 30,000| 4,446,600 | | 22,500 | 3,334,950 
10,100,000 | | 20 | | es a l | | 





















a transfer of property in trust where the power to 
revest in the donor, title to such property is vested in 
the donor either alone or in conjunction with a per- 
son who has no substantial adverse interest. In the 
ease of gifts (other than of a future interest in 
property) made to any person by the donor during 
any calendar year, the first $5,000 of such gifts to 
such person shall not be included in the total amount 
of net gifts made during such year. In computing the 
net gifts in any calendar year there shall also be 
allowed as a deduction an exemption of $50,000 less 
the aggregate of the amounts claimed and allowed as 
specific exemptions for preceding calendar years. All 
charitable gifts, as defined in Section 505, are 
exempt. 






















New Aspect of Trust Conferences 


Participation of Trust Examiners in Recent and Prospective 
Discussions Reflects Growing Spirit of Cooperation 


RUST conferences have taken on a 

different aspect during recent 

months. This is because an entirely 

new element—the comprehensive exam- 

ination of trust departments—has come 
into the trust picture. 

When the new plan for the federal 
examination of trust departments was 
made effective last summer, it was wel- 
comed by trust men all over the country. 
In the expanded schedule for the examina- 
tion of trust departments of national 
banks, adopted by the Comptroller of the 
Currency in the call for condition of June 
30, 1934, and in the adaptation of this 
schedule by the Federal Reserve Banks 
for the examination of trust departments 
of non-national member banks, trust men 
saw the fulfillment of a long-felt want. 
For years trust men have called for a 
more effective and efficient examination 
of trust departments in the interest of 
American trust business. Now, with the 
Comptroller of the Currency, the Federal 
Reserve Banks, and the various state 
banking departments all making a be- 
ginning in the direction of more complete 
and co-ordinated examinations, this essen- 
tial element in sound trust business 
assumes concrete form. 

At the same time, it has been a source 
of justifiable satisfaction to trust men 
that the basic guide followed by these 
authorities in developing the policies of 
the new examinations has been A State- 
ment of Principles of Trust Institutions. 
This voluntary code of trust institutions, 
formulated in April, 1933, has become the 
yardstick of government regulation. Many 
government officials have recognized the 
unique position of the Statement of Prin- 
ciples, but none more clearly than E. P. 
Neilan, Trust Examiner of the Federal 





Between Trust Institutions and Supervisory Bodies 


By HENRY E. SARGENT 
Secretary, Trust Division, American Bankers Association 


Reserve Bank of Dallas, Texas, who, in 
an address before the Trust Division of 
the Texas Bankers Association, said: 


“In considering the policies of any 
trust department, the examiner is guided 
by A Statement of Principles of Trust 
Institutions formulated by the Trust 
Division of your American Bankers As- 
sociation. Although this statement was 
never given the binding legal effect that 
the incorporation in the code would have 
made possible, it is my opinion that the 
ethical force of the declaration is 
stronger than it would have been as a 
part of the Bankers’ Code. We have 
accepted this statement as the yardstick 
of policy and our examinations attempt 
to bring each bank to a similar accept- 
ance.” * 


Trust Officers Cooperating With Federal 
Trust Examiners 


However, the reception given by trust 
men to the new federal examination plan 
has been more concrete than a spirit of 
welcome and a sense of satisfaction. From 
the outset there has been concrete co- 
operation between trust officers and fed- 
eral trust examiners. This cooperation 
has been invaluable to both. 

In contrast to the former “count the 
cash and verify the securities” method of 
trust department examination, the new 
federal supervisory policy has given 
American trust business the first real 
examination in its history. Inauguration 
of this new policy might have produced 
a difficult situation; instead there has 
been an unusual display of team work. 
The attitude of the new federal examin- 
ers has been one of understanding. The 
attitude of trust men has been construc- 








1TRUST Companies Magazine, December, 1934, 
pages 671-672. 
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tive. Working together in a mutual desire 
for a sound American trust business, 
trust examiners and trust men are try- 
ing to develop the best possible examina- 
tion procedure. 

Recent trust conferences have reflected 
this mutality of interest. At the meetings 
in Washington, D. C.; San Francisco, 
California; Newark, New Jersey; Boston, 
Massachusetts, and elsewhere, trust ex- 
aminers have participated; they have 
addressed trust meetings, and they have 
sat in with trust men in the discussions 
of the problems of the business. 

Likewise, the forthcoming Sixteenth 
Annual Mid-Winter Trust Conference of 
the Trust Division, American Bankers 
Association, which will meet in New York 
on February 12, 13 and 14, very definitely 
will reflect the new aspect of trust con- 
ferences and, in fact, will approach being 
a clinical study of the development of 
trust examination procedure as it has 
thus far advanced. 

The guiding policies for the examina- 
tion of the trust departments of the Fed- 
eral Reserve System will be outlined by 
an officer of the System. National bank 
trust examination procedure will be dis- 
cussed by an official of the national bank- 
ing system. Then a group of representa- 
tive trust men, each from a different city, 
will give their reactions to the present 
procedure. These reactions will be pres- 
ented from different angles of the sub- 
ject, namely: the general procedure of 
the examiners, the examination of trust 
investment methods, the examination of 
trust department records and statistics, 
and the examination of the trustee’s con- 
formity to trust instruments. This set-up 
is designed to avoid duplication of com- 
ment and to permit of detailed attention 
to various phases of examination pro- 
cedure and results. 


Broad Range of Topics Listed for Mid-Winter 
Conference 


In addition to presenting the new ele- 
ment of trust department examination in 
the trust picture, the Mid-Winter Confer- 
ence will cover a broad range of important 
topics. The first session of the meeting on 
Tuesday will be devoted to public relations 
problems. The program for the second 








day, Wednesday, in addition tu examina- 
tions will cover trust investments, real 
estate and taxes. On Thursday attention 
will be given to immediate problems, such 
as common trust funds, administration 
of pension funds, and pending legislation. 

On Tuesday afternoon, the first day of 
the conference, there will be an innova- 
tion. In place of the usual formal session 
three informal group meetings will be 
held simultaneously. These meetings will 
be in the nature of round table discus- 
sions, each under a qualified leader. 

Each round table meeting will discuss 
a-broad general topic: one group will dis- 
cuss real estate acquired by foreclosure; 
another, operating efficiency; and the 
third, trust department responsibilities 
and liabilities. There will be no fixed pro- 
gram for these meetings. The leaders will 
seek to guide the discussions and to aid 
in developing the exchange of ideas and 
experiences by those present with a view 
of throwing light on current problems. 

It is probable that the subject of trust 
department examinations will also come 
up at the round table discussions. The 
informal nature of the round table meet- 
ings, with no official reporter present and 
no record of the discussion kept, will in 
itself encourage free comments and in- 
quiries into this subject and other perti- 
nent questions. 

Thus the Mid-Winter Conference holds 
out a definite promise of contributing to 
the development of trust department ex- 
amination technique. Particularly is this 
true in connection with the movement for 
greater standardization in trust business. 
While the new federal examinations mark 
a definite step in the direction of uniform- 
ity, so far they are only a step. There is 
as yet no official co-ordination of the 
activities of the various federal examin- 
ing authorities. 





Further Progress Toward Uniformity of 
Examining Procedure Expected 


National bank trust departments are 
examined by the Comptroller of the Cur- 
rency. State-chartered trust institutions 
that are members of the Federal Reserve 
System are examined by the Federal 
Reserve Banks. Some consideration has 
been given to trust department examina- 


















tion by the Federal Deposit Insurance 
Corporation. From time to time, reports 
from Washington indicate that a pro- 
posal for a single bank examiner unit, 
which would include trust departments 
in its province, may be given serious 
attention. 

Meanwhile the national bank system 
and the Federal Reserve System, al- 
though working along similar lines, are 
proceeding independently with respect to 
trust department examinations. Also the 
twelve Federal Reserve Banks are oper- 
ating somewhat independently of each 
other, since there has as yet been no 
announcement from Washington of the 
establishment of a trust examination co- 
ordination agency by the Federal Reserve 
Board. 

Trust examiners, both national and 
Federal Reserve, met in Washington last 
October and discussed procedure. At the 
same time they explored some of the 
existing differences in trust department 
operating practices due to state laws and 
local customs. A similar meeting of both 
groups of examiners is contemplated next 
fall. 

With the experience of a year of actual 
work in the examination of trust depart- 
ments behind them the examiners, it is 
believed, will make further progress 
toward uniformity of examining pro- 
cedure at their next meeting. They will 
then also have had the benefit of an 
insight into the viewpoint of trust men 
gained from contact with them not only 
in their trust departments but also at 
their national and local conferences and 
meetings. 

Uniformity of trust examination pro- 
cedure will result in a greater degree of 
uniformity in the administration of 
trusts, while allowing for the variations 
in state laws. Likewise, federal policies 
with respect to trust department examin- 
ations will have a strong influence on 
state supervisory authorities and through 
them upon state laws. Consequently, the 
importance of trust department examina- 
tions as a factor in the establishment of 
greater operating uniformity cannot be 
minimized. 

Nor can the importance of trust con- 
ferences in this development be over- 
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looked. These clearinghouses of technique 
crystalize trust thought and offer to the 
supervising authorities invaluable cross 
sections of opinion. The new aspect of 
trust conferences holds a great poten- 
tiality for the future of trust business. 


Mid-Winter Trust Conference 


Program 
FIRST SESSION 
Tuesday morning, February 12 


1. The President’s Address. 

2. “Trust Institutions and the Public”— 
J. W. Allison, Vice President and Trust Offi- 
cer, First and Merchants National Bank, 
Richmond, Va. 

8. “A New Note in Trust Advertising”— 
G. M. Hubbard, President, Doremus and Com- 
pany, New York, N. Y. 

4. “Trust Men of the Future”—Dr. Harold 
Stonier, Educational Director, American 
Bankers Association. 


SECOND SESSION 


Tuesday afternoon, February 12 
Round Table Discussions. 
a. “Real Estate Acquired by Foreclosure” 
b. “Operating Efficiency” 
c. “Responsibilities and Liabilities” 


THIRD SESSION 


Wednesday morning, February 13 

5. “Federal Insurance of Trust Deposits” 
—General Counsel L. E. Birdzell, Federal 
Deposit Insurance Corporation. 

6. “Trust Department Examination Poli- 
cies’—Richard L. Austin, Chairman of 
Board, Federal Reserve Bank of Philadel- 
phia, Philadelphia, Pa. 

(Remarks by Mr. Aubrey B. Carter of 
The Treasury on results of new plan of 
trust examination.) 

7. “Reactions to Present-Day Examina- 
tion Procedure”—A Symposium: 

Oliver Wolcott, Vice President, Old Colony 
Trust Company, Boston, Mass. 

Harold Eckhart, Vice President and Sec- 
retary, Harris Trust & Savings Bank, Chi- 
cago, IIl. 

Francis A. Zara, Assistant Vice President, 
City Bank Farmers Trust Company, New 
York, N. Y. 

J. Harvie Wilkinson, Jr., Vice President, 
State-Planters Bank & Trust Company, Rich- 
mond, Va. 

8. “The Relationship of Trusts to Tax 
Savings”—Robertson Griswold, Vice Presi- 
dent, Maryland Trust Company, Baltimore, 
Md. 



























































FOURTH SESSION 
Wednesday afternoon, February 13 


9. “Trust Investment Problems of Today” 
—William L. Hildeburn, Second Vice Presi- 
dent, The Chase National Bank, New York, 
N. Y. 

10. “The Real Estate Mortgage Situation” 
—Philip A. Benson, President, Dime Savings 
Bank of Brooklyn, N. Y. 

11. “A Layman’s View of Trust Service” 
—William C. Cope, President, Drake College, 
Newark, N. J. 

12. “Fallacies of the Legal List’—George 
W. Edwards, Chief, Department of Econom- 
ics, City College of New York, New York, 
BH. Y. 


FIFTH SESSION 
Thursday morning, February 14 


13. “Making Trust Services Available to 
the American People’—Samuel C. Waugh, 
Member, Special Committee on Extension 
of Trust Services, Trust Division, A.B.A., 
and Executive Vice President, The First 
Trust Company of Lincoln, Lincoln, Neb. 

14, “Administration of the Common Trust 
Fund’’—Carl W. Fenninger, Chairman, Spe- 
cial Committee on Common Trust Funds, 
Trust Division, A.B.A. and Vice President, 
Provident Trust Company, Philadelphia, Pa. 

15. “Trust Administration for Pension 
Funds”—L. G. Hanmer, Johnson and Hig- 
gins, San Francisco, Calif. 

16. “Pending Legislation—State and Fed- 
eral”—D. J. Needham, General Counsel, 
American Bankers Association. 





CONVENTIONS 


COLORADO Bankers Association— 
June 21-22. Hotel Troutdale, Troutdale in the Pines. 
—L. F. Searboro, Secy., 324 Tabor Bldg., Denver. 


GEORGIA Bankers Association— 
May 23-24. Sea Island Beach. 
—Haynes McFadden, Secy., 1204 Atlanta National 
Bldg., Atlanta. 


ILLINOIS Bankers Association— 

May 20-21. City not determined. 

—M. A. Graettinger, Exec. Vice Pres., 33 N. LaSalle 

St., Chicago, in charge program. 

—O. S. Jennings, Secy., 33 N. LaSalle St., Chicago. 
KANSAS Bankers Association— 

May 16-17. Topeka. 

—Fred M. Bowman, Secy., Topeka. 


MAINE Bankers Association— 

June 21-22. Rangeley Lakes Hotel, Rangeley. 
—George J. Wallingford, Secy.-Treas., Lewiston 
Trust Company, Lewiston, in charge program. 

—G. Harrison Kennard, Secy., Rumford. 
MASSACHUSETTS Bankers Association— 

June 6-7. New Ocean House, Swampscott. 

—John S. Gwinn, Exec. Secy., 80 Federal St., Bos- 


ton. 
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MICHIGAN Bankers Association— 
June 24-25-26. Hotel Olds, Lansing. 
—Ray O. Brundage, Secy., 1812 Olds Tower, Lans- 
ing. 
MINNESOTA Bankers Association— 
June. Hotel Nicollet, Minneapolis. 
—Wm. Duncan, Jr., Secy., 740 Rand Tower, Min- 
neapolis. 
MISSOURI Bankers Association— 
May 14-15. Hotel Elms, Excelsior Springs. 
—W. F. Keyser, Secy., Sedalia. 
NEW JERSEY Bankers Association— 
May 23-24-25. Hotel Ambassador, Atlantic City. 
—Ferd I. Collins, Pres. Bound Brook Trust Com- 
pany, Bound Brook, Chairman Convention Com- 
mittee. 
—A. H. Coate, Trust Officer, Burlington County 
Trust Company, Moorestown, Secy. 
NORTH CAROLINA Bankers Association— 
May 9-10. Carolina Hotel, Pinehurst. 
—Paul P. Brown, Secy., Raleigh. 
OKLAHOMA Bankers Association— 
May 7-8. Biltmore Hotel, Oklahoma City. 
—E. P. Gum, Secy.,: 300 Biltmore Hotel, Oklahoma 
City. 
SOUTH DAKOTA Bankers Association— 
May 23-24. Hotel Carpenter, Sioux Falls. 
—Geo. A. Starring, Secy., Huron. 
TEXAS Bankers Association— 
May 21-22-23. Galveston. 
—W. A. Philpott, Jr., Secy., Dallas. 
VIRGINIA Bankers Association— 
June 20-21-22. Homestead Hotel, Hot Springs. 
—C. W. Beerbower, Asst. Cashier, First National 
Exchange Bank, Roanoke, Secy. 
WEST VIRGINIA Bankers Association— 

June 7-8, Greenbrier Hotel, White Sulphur Springs. 
—Homer Gebhardt, Vice Pres.-Trust Officer, First 
Huntington National Bank, Huntington, Secy. 

WISCONSIN Bankers Association— 

June 25-26. Lawsonia Country Club Hotel, Green 
Lake. 

—W. G. Coapman, Secy., 534 Caswell Block, Mil- 
waukee. 


AMERICAN BANKERS ASSOCIATION— 
Trust Division— 
February 12-13-14. Annual Mid-Winter Trust Con- 
ference, Waldorf-Astoria Hotel, New York, N. Y. 
—Henry E. Sargent, Secy., 22 East 40th St., New 
York, N. Y. 
Savings Division— 
March 7-8. Eastern Savings Conference, Waldorf- 
Astoria Hotel, New York, N. Y. 
—W. Espey Albig, Secy., 22 East 40th Street, New 
York, N. Y. 
Executive Council— 
April 14-17. Spring Meeting, Bon Air-Vanderbilt 
Hotel, Augusta, Georgia. 
—Fred N. Shepherd, Exec. Mer., 22 East 40th St., 
New York, N. Y. 
Annual Convention— 
November 11-14. Roosevelt Hotel, 
Louisiana. 
—Fred N. Shepherd, Exec. Mer., 22 East 40th St., 
New York, N. Y. 
American Institute of Banking— 
June 10-14. Omaha, Nebraska. 
Richard W. Hill, Secy., 22 East 40th St., New 
York, N. Y. 





New Orleans, 





National Association of Mutual Savings Banks— 
May 8-9-10. Waldorf-Astoria Hotel, New York, 
M.. F. 

—John W. Sandstedt, Exec. 
Ave., New York, N. Y. 


Secy., 347 Madison 











Guaranty Trust Company 


of New York 


140 Broadway 


Fifth Avenue at 44th St. 


LONDON PARIS BRUSSELS LIVERPOOL 


Madison Avenue at 60th St. 
HAVRE 


ANTWERP 


Condensed Statement, December 31, 1934 


RESOURCES 


Cash on Hand, in Federal Reserve Bank, and 
due from Banks and Bankers 

Bullion Abroad and in Transit................. 

U. S. Government Securities 

Notes of Reconstruction Finance Corporation. . 

Public Securities 

Stock of the Federal Reserve Bank 

Other Securities 

Loans and Bills Purchased 

Items in Transit with Foreign Branches....... : 

Credits Granted on Acceptances 

Bank Buildings 

Other Real Estate 

Real Estate Bonds and Mortgages... vie 

Accrued Interest and Accounts Receivable . 


LIABILITIES 
. $ 90,000,000.00 
170,000,000.00 
7,294,719.63 


Capital. . 
Surplus Fund. 
Undivided Profits 


Dividend Payable January 2, 1935 

Accrued Interest, Miscellaneous Accounts Pay- 
able, Reserve for Taxes, etc 

Acceptances. . 

Less: Own Acceptances Held 
for Investment 60,449,862.39 
Liability as Endorser on Acceptances and 

Foreign Bills 
Deposits... 
Outstanding Checks. 


94,908,218.55 


. $1,237,089,328.60 
22,975,116.55 


$ 333,576,268.85 
16,142,332.00 
464,507,036.13 
20,000,000.00 
62,546,154.24 
7,800,000.00 
25,706,932.66 
579,712,917.75 
1,254,803.55 
34,458,356.16 
13,821,691.39 
205,418.44 
2,579,302.88 
14,779,523.79 


$1,577,090,737.84 


$ 267,294,719.63 
4,500,000.00 


10,267,570.90 


34,458,356.16 


505,646.00 


1,260,064,445.15 





Tak oP 











FIDELITY- PHILADELPHIA 
TRUST COMPANY 


Organized 1866 
Philadelphia, Pa. 


Statement of Condition, December 31, 1934 


RESOURCES 


Cash on Hand and in Banks a $27,604,990.12 


U. S. Government Securities and Home 
Owners’ Loan Bonds ........ 26,613,863.03 


Other Investment Securities 30,689.224.41 
Loans a ee 33,827 ,345.80 
Real Estate Owned See Ue 4,714,128.34 
Other Assets . ae Se 3,645,916.40 


$127,095,468.10 


LIABILITIES 


Capital Stock Selle aed ae chads $6,700,000.00 
a re a ere 15,000,000.00 
a 1,019,498.72 
Reserve for Contingencies ........ 1,003,972.89 
Reserve for Interest and Taxes ...... 627,021.58 
I ke ag ew 6 gO 1,145,264.09 
A nae Ss Gc All ge gine a, 101,599,710.82 


$127,095,468.10 


Individual Trusts. . . . $1,009,574,515.07 
Corporate Trusts... . 837,170,020.19 


WILLIAM P. GEST HENRY G. BRENGLE 
Chairman of the Board President 
J. CALVIN WALLACE 


Treasurer 


MEMBER FEDERAL RESERVE SYSTEM 




















Corporate Fiduciary Associations 


Retention of Trust Investments Discussed by Attorney 
Before Michigan Trust Officials 


ETENTION of trust investments 
R was one of a group of interre- 
lated questions discussed by Wil- 
lard F. Keeney of Grand Rapids, Mich., 
at a recent dinner in Lansing, Mich., at 
which the members of the Michigan State 
Fiduciaries Association voted to discon- 
tinue that organization and to become a 
trust section of the Michigan Bankers 
Association. 

“Executors quite commonly find them- 
selves in possession of corporate stocks as 
assets of decedent,” Mr. Keeney said. 
“Not infrequently these assets are still 
in the estate after debts and expenses of 
administration have been paid, and are 
assigned to the testamentary trustee 
when appointed at the close of the ad- 
ministration. The question then arises 
whether the testamentary trustee shall 
retain these shares or sell them. The will 
may be silent on this subject and give no 
clear aid in the solution of this problem. 

“Generally speaking, trustees are not 
protected, in the absence of some author- 
ity in the instrument creating the trust 
to the contrary, in continuing an invest- 
ment formerly held by the testator which 
they would not be justified themselves in 
making. It is therefore their duty to con- 
vert into money stocks which they would 
not be authorized to buy. 

Matter of Burr, 96 N. Y. S. 235. 
Cannon vs. Quincy, 121 N. Y. 752, 754. 
Ward vs. Kitchen, 30 N. J. Eq. 31, 35. 
Clark vs. Clark, 167 Ga. 1. 

Will of Leitsch, 185 Wis. 257. 

Perry on Trusts, Secs. 454, 465. 

“And the trustee should convert the 
stocks into money within a reasonable 
time after the creation of the trust. 

Matter of Burr, 96 N. Y. S. 235. 

Babbitt vs. Fidelity Trust Co., 

745, 755. 

Taylor’s Estate, 277 Pa. 518. 
Will of Leitsch, 185 Wis. 257. 

“What is a reasonable time has been 
said to depend upon the circumstances of 
the particular case. 


Taylor’s Estate, 277 Pa. 518. 


72 N. J. Ea. 


“One point pertinent to the present 
economic situation may be noted. The 
existence of a depressed market and the 
possibility of a rise in the market are 
elements affecting the question of what 
is a reasonable time to sell. 


Marsden vs. Kent (L. R.), 5 Ch. Div. 598. 
Buxton vs. Buxton, 1 Mylne & Craig, 80. 


“In these two cases, arising in the 
Chancery Court in England, executors 
who, according to the rule held to prevail 
in that country, would ordinarily be re- 
quired to dispose, within a year, of spec- . 
ulative investments coming into their 
hands, were absolved from failure to sell 
within a year, because of depressed 
market and the honest expectation of a 
rise. In one of these cases (Marsden vs. 
Kent, supra), the Court said (p. 601): 


‘It would be very hard upon executors 
who have been saddled with property of 
this speculative kind and have endeav- 
ored to do their duty honestly, if they 
were to be fixed with a loss arising 
from their not having taken what, as it 
is proved by the result, would have been 
the best course.’ 


“And so there is authority in this 
country to the effect that a trustee will 
not be held liable to make good a loss 
sustained by retaining an authorized 
security in a falling market if he did so 
honestly and prudently in the belief that 
it was the best course to take in the 
interest of all parties. 


Re Fulton Trust Co., 257 N. Y., 132. 


“T do not know of any recognized rule 
in this country which requires that with- 
in a year an executor or trustee must dis- 
pose, if possible, of securities which are 
not regarded as proper investment of 
trust funds, and which the will does not 
authorize to be retained. So far as I am 
familiar with the adjudged cases, they 
lay down the rule that such disposition 
may be made within a reasonable time. 
What is a reasonable time depends much 
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upon the circumstances of the particular 
case. It is clear, however, that an executor 
or trustee may not with safety to himself 
indefinitely retain, without permission in 
the will, a security not regarded by the 
courts as fit for investment of trust funds. 


Specific Authority to Executor and Trustee 


“Because of the rules of law to which 
I have above adverted, and the fact that 
it is frequently the wish of testator to 
retain in his estate investments which he 
has himself made and in which he has 
full confidence, even though represented 
by corporate stocks, or the like, it is my 
common practice to insert in wills, unless 
the testator prefers otherwise, clauses 
which specifically authorize both executor 
and trustee, in the exercise of their dis- 
cretion, to retain for the estate or the 
trusts therein, any stocks, bonds or other 
securities held by testator at his death. 
The absence of such provision may re- 
quire the executor or trustee, in order 
to avoid surcharge in his accounts for pos- 
sible loss, to sell securities which, as a 
practical matter, it may be for the best 
interests of the estate or trust to retain. 

“If it is desired by testator to retain 
for the beneficiaries securities owned by 
him at his death, it is good practice to 
provide that the executor may pay legacies 
either in cash or in bonds (or in stocks, 
if testator so wishes), or other securities. 
But in such case it is advisable, in order 
to avoid injustice, expressly to provide 
that the same be taken by the legatee at 
market or actual value. 

“Even if a will authorizes retention of 
stocks by the executor or trustee, it has 
been adjudged that that official may, 
nevertheless, be held to liability if it 
can be shown that, under the facts of 
the particular case, and despite the pro- 
vision allowing retention of stocks, he 
acted imprudently in so doing. Even if 
the will were held to enlarge the power 
of the trustee and to confer upon it some 
added measure of discretion as respects 
advisability of sale, the act of the trustee 
would, nevertheless, be subject to judi- 
cial review and correction for abuse of 
discretion reposed in it. 


In Re Keane, 160 N. Y. Supp., 200, 206-207. 


“It sometimes happens that the trustee, 
without lawful authority so to do, retains 
securities received from the testator, and 
that large gains accrue to beneficiaries 
because of such retention. In such case 
the trustee escapes liability, because no 
damages result. But market gains do not 
invariably occur. Large losses may result. 
The trustee therefore incurs a real risk 
in retaining securities not fit for invest- 
ment of trust funds, and for this risk, 
generally speaking, the fees allowed by 
law do not adequately compensate. If the 
trustee is influenced by a desire to avoid 
individual liability the safer rule in a 
doubtful case is to sell. 

“In Toronto General Trusts Co. vs. 
Chicago B. & O. R. Co., 18 N. Y. Supp., 
593, affirmed without opinion (138 N. Y. 
657), railroad stock of fluctuating value 
was received by the trustee and the 
trustee sold it. There was some question 
as to whether the trust instrument re- 
stricted the trustee’s power to sell, but 
the court held that there was no restric- 
tion. As to the trustee’s right to sell, the 
Court said, on p. 595: 


‘If the trustee had received from the 
executrix money which, under the codi- 
cil, it would have been his duty to 
invest, and had purchased the stock in 
question, he certainly would have been 
personally liable, had there ultimately 
been a loss upon the _ transaction 
(Acherman vs. Emott, 4 Barb. 620); 
and unless the codicil is to be construed 
as, in effect, forbidding a sale before 
the death of the wife, a court of 
equity would have directed a sale at 
the instance of the trustee or the cestwi 
que trust.’ 


“And on page 596 it is said: 


‘The rule in England and in this 
State, which forbids a trustee to invest 
funds in railroads and other corpora- 
tions, is a most salutary one; and we 
think the rule is, or ought to be, that a 
trustee who receives trust property in- 
vested in such security should, if he is 
not required to sell the same, at any 
rate have the right to make such a sale, 
and invest the proceeds in the same 
manner that he would be required to 
do if the trust property received by 
him consisted of money. In some cases 
this course may result in loss of income, 
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but if the trustee is honest and reason- 

ably careful the principal, at least, will 

be safe.’ 

“Nevertheless, I do not mean to be 
understood as advising that securities be 
too precipitately sold. The trustee should 
give to the subject-matter most careful 
consideration and make all due investi- 
gation and inquiry. In the New York 
Court of Appeals (Matter of Weston’s 
Estate, 91 N. Y., 511; Re Fulton Trust 
Co., 257 N. Y. 132), it is said: 

‘Stocks of variable value ought not 
to be timidly and hastily sacrificed, nor 
unwisely and imprudently held.’ 

“This fixes a high character of service 
for which the trustee receives the usual 
fee. He must neither hastily sacrifice nor 
unwisely hold. But if the trustee is able 
to live up to this standard, it would seem 
that there would be few losses to be the 
subject of debate in the courts. 


When Beneficiaries Desire Retention 


“Not infrequently beneficiaries of an 
estate desire retention of investments the 
holding of which is not authorized by the 
will. In such case if the beneficiaries are 
adults and competent they may, by their 
written assent, absolve the executor or 
trustee from liability which might other- 
wise accrue from such retention. It is 
settled law in Michigan that a beneficiary 
cannot complain of an investment which 
he requested to be made, or to the making 
of which he consented. 


Lawrence vs. First National Bank & Trust 
Co., 266 Mich. 199. 
Quimby vs. Uhl, 130 Mich. 199. 


“It has also been held in other states, 
although the precise point has not been 
determined by the Michigan Supreme 
Court, that the appointee of a life bene- 
ficiary possessing full power of appoint- 
ment, cannot charge the trustee for 
alleged improper investments to which 
the person appointing has assented. 


Spendthrift Clauses 


“In drafting wills which create trusts, 
as well as in preparing instruments creat- 
ing living trusts, it is quite common to 
insert what is called a spendthrift clause. 
This clause provides, in substance, that 
the principal and income of the fund shall 
be free from the interference and control 


of creditors of the beneficiary and shall 
not be subject to assignment or seizure 
upon legal process. It is common to stipu- 
late that if attempt is made to subject 
the fund to the demands of creditors, the 
trustee may withhold payment until the 
assignment or legal process, as the case 
may be, is withdrawn in manner as satis- 
factory to the trustee. This is sometimes 
supplemented by further provision auth- 
orizing the trustee meanwhile to apply 
the income, in whole or in part, to the 
support of the beneficiary and to add any 
surplus to the principal of the fund. 

“This clause has been the subject of 
much debate. Somewhat more than a gen- 
eration ago John C. Gray, an eminent 
member of the Boston Bar, legal author 
and professor of law in Harvard Univer- 
sity, made strong attack upon the validity 
of this clause, on the grounds of public 
policy. A considerable portion of his 
scholarly work on ‘Restraints on the 
Alienation of Property’ was devoted to 
this subject. He contended that the spend- 
thrift clause, if upheld, would enable a 
beneficiary to defraud his creditors, in 
that he might enjoy the income of his 
property while refusing to pay his debts. 

“Most of the American Courts, how- 
ever, seem now to have adopted the 
opposite view and to uphold the validity 
of this clause. The proponents of this 
view argue that the beneficiary is not in 
such case the owner of the property; that 
he holds merely a _ beneficial interest, 
usually for life; that the ownership, sub- 
ject to the use of the life tenant, is in the 
remainderman; that is is neither lawful 
nor just that the fund itself be taken to 
satisfy a debt of one who has only a life 
use of the property. It is further urged 
that the property given in trust was 
owned by the maker of the will or the 
donor in the living trust, as the case may 
be, and that such owner is perfectly justi- 
fied in stipulating that the fund shall not 
be used to satisfy debts owing, not by 
himself, but by one for whose support he 
wishes to make provision. The Michigan 
Courts seem definitely committed to this 
last mentioned view. 

“As already indicated, a spendthrift 
trust safeguarding the principal of the 
trust fund may be created, not only by 
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will, but also by instrument declaring a 
living trust. In either event the principal 
of the fund which eventually goes to a 
remainderman designated in a trust in- 
strument cannot be taken for the debt of 
a life beneficiary. If the beneficiary in 
remainder is not designated in the trust 
document, but the estate is given for life, 
with full power in the life tenant to dis- 
pose of the estate at his death, there are 
adjudged cases which hold that if the 
power of appointment is exercised the 
estate in remainder may be seized after 
the life tenant’s death for his debts. * * * 

“While in those jurisdictions in which 
the spendthrift clause is upheld the 
principal of the trust fund may not be 
taken for the debts of a beneficiary for 
life or less term, there are cases which 
maintain that if the net income more 
than suffices to support and maintain the 
life tenant, a surplus otherwise payable 
to the life tenant may be reached by his 
judgment creditors. Some of the cases, 
moreover, declare that the life tenant is 
entitled to maintenance and support in 
manner to which he is accustomed. A case 
in New York establishing this doctrine 
was bitterly attacked by Professor Gray 
in the preface to the Second Edition of 
his book, ‘Restraints on the Alienation of 
Property.’ 

“The risk that such surplus may be 
taken for debts of the life tenant is the 
circumstance which gives rise to the 
clause allowing any such surplus to ac- 
cumulate and be added to the principal 
or, in the alternative, applied to the sup- 
port of other members of the family of 
the life tenant. This clause is now quite 
commonly upheld by the courts. 

“In some cases I have known living 
spendthrift trusts created out of the 
property of the beneficiary himself by his 
own voluntary trust deed, in order to 
avoid risk of loss of the property by the 
wastefulness or inexperience of the owner 
himself. I have prepared a few such in- 
struments where an heir or legatee, com- 
ing into possession of property, exhibited 
prodigal traits rendering him unfit for 
the care of his property, but who, never- 
theless, listened to the entreaties of rela- 
tives or others that his interests be 
safeguarded by placing his property in 
a spendthrift trust. 


“An owner of property may bind himself 
by entering into an engagement whereby 
he transfers the property to a trustee, 
stipulates that he shall himself receive 
the income for life, and reserves to him- 
self the income for his life, with full 
power of disposition of principal by last 
will at his death. It is quite universally 
settled by judicial decision, however, that 
such a trust cannot be upheld as valid as 
against creditors of the creator of the 
trust. This is because the law forbids 
transfers which hinder, delay or defraud 
creditors, and this principle of law will 
not permit an owner of property so to 
dispose of it that he has enjoyment of it 
and at the same time places it beyond the 
reach of those to whom he may contract 
debts. Notwithstanding this rule of law, 
I have known such trusts, created by one 
who is a spendthrift in fact, so to operate 
as to preserve for the maker of the trust 
an income from property which other- 
wise would have been dissipated.” 


New Fiduciaries Association 
In Michigan 

Sixty-nine trust officials of Michigan 
trust institutions met in Lansing Decem- 
ber 5 and voted unanimously to discon- 
tinue the Michigan State Fiduciaries 
Association and become the Trust Section 
of the Michigan Bankers Association. 
The following committee was appointed: 

Chairman, L. A. Cambrey, vice presi- 
dent, trust officer, Citizens Commercial & 
Savings Bank, Flint; H. D. Bennett, vice 
president-secretary, Central Trust Com- 
pany, Lansing; H. R. Leslie, trust officer, 
Jackson City Bank & Trust Company, 
Jackson; H. McB. Thurston, president, 
Bankers Trust Company, Muskegon; A. 
E. Gale, vice president-cashier, Grand 
Haven State Bank, Grand Haven; G. C. 
Lillie, vice president, Michigan Trust 
Company, Grand Rapids; Reiner F. Linel- 
bach, trust officer, Hackley Union Na- 
tional Bank, Muskegon; and H. S. Hul- 
bert, vice president, National Bank of 
Detroit, Detroit. 

Ray O. Brundage, executive manager 
of the Michigan Bankers Association, re- 
ports that the Trust Section expects to 
have regular group meetings about every 
sixty days. 





“Taxes Increasingly Important Factor in Estate Planning,” 


Henry N. Andrews Warns Trust Officials 


HILE the probability of radical 
WV legislation being enacted seems 
imminent, I do not believe that 
the majority of the legislators when the 
responsibility is placed squarely before 
them without the opportunity of evading 
their duty and shifting the responsibility 
to someone else, will tell the world that 
frugality and economy must be perman- 
ently cast to the four winds and that the 
creation and conservation of capital will 
be discouraged.” 

That forecast was made at the New 
England Trust Conference by Henry N. 
Andrews, vice president of the Old Colony 
Trust Company, Boston. At the same 
time, however, he said that “with gov- 
ernmental disbursements far in excess of 
present tax receipts, and with mounting 
debt obligations and eventual necessity of 
adopting some plan of amortization, there 
is no alternative but increased taxes.” He 
proceeded then to consider as a practical 
question, “What attitude are we to take 
in advising our clients?” He was refer- 
ring particularly to gift and death taxes. 

“In a period of two years,” Mr. An- 
drews said, “the Federal Estate Tax 
rates have been increased 250 per cent 
and income surtaxes have been increased 
about 200 per cent in the higher brackets. 
In the face of these drastic increases and 
promises of even greater encroachment 
upon income and capital holdings some 
trust officers are proposing a supposedly 
altruistic attitude of not emphasizing the 
tax situation in their estate planning. I 
wonder if this attitude is not due, at least 
in part, to a natural desire to follow the 
course of least resistance. 

“With rapid increases in trust assets 
by foreign trust companies, which pre- 
sumably come to some extent from 
United States sources, and with ad- 
mittedly large sums being transferred 
to European financial institutions, and 
with very apparent and not too difficult 
opportunity for our wealthy citizens to 
take up their domiciles in jurisdictions 


which have no income or death taxes and 
offering tempting climatic inducements 
for persons in the so-called winter of 
life, must we lie dormant and refuse 
any suggestions or advice as to the con- 
servation of such property and its reten- 
tion under the jurisdiction of the United 
States and the building up of business 
and industries locally? The courts have 
on several occasions commented, with 
approval, upon efforts at tax avoidance 
as distinguished from acts of tax eva- 
sion. If such efforts were in the past 
looked upon with approval by the courts, . 
how much more should they be sanc- 
tioned under present conditions. 


Questions Constitutionality 


“Just a few words with regard to con- 
stitutionality, which, while at the present 
time is not particularly in favor, is 
worthy of at least passing consideration. 
The landmark case in the matter of death 
taxes is Knowlton vs. Moore, 178 U.S. 41, 
which case upholds the death tax pro- 
visions of the War Revenue Act of 1898. 
In a seventy-page decision the Court in 
a most learned manner makes a thorough 
resume of death tax laws from their 
earliest period, and upholds a tax of 
$42,000 on an estate of $2,600,000; that 
is, a tax of less than 2 per cent. The 
Court seemed to have exerted itself to 
its limit, and called upon all of its re- 
sources of learning to sustain this small 
tax. It would be interesting indeed to 
determine the reaction of the Court under 
present conditions where death taxes, 
State and Federal, may reach a total of 
over 50 per cent of the estate assets as 
inventoried. The Court in this case made 
the following statement: 

‘If a case should ever arise, where an arbitrary 
and confiscatory éxaction is imposed bearing the 
guise of a progressive or any other form of tax, 
it will be time enough to consider -whether the 
judicial power can afford a remedy by applying in- 
herent and fundamental principles for the protec- 


tion of the individual, even though there be no 
express authority in the Constitution to do so.’ 
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“To those interested in death taxes this 
case is of immense educational value. 

“In another case—Magoun vs. Illinois 
Trust and Savings Bank, 170 U. S. 283, 
decided in 1898, sustaining the Illinois 
Inheritance Tax Law, the Court says at 
one place: 


‘In other words, the State may distinguish, se- 
lect and classify objects of legislation, and neces- 
sarily this power must have a wide range of 
discretion. It is not withiut limitation, of course.’ 


and quotes with approval the following 
from Bell’s Gap Railroad vs. Pennsyl- 
vania, 134 U. S. 232 at 237: 


‘Clear and hostile discriminations against par- 
ticular persons and classes, especially such as are 
of unusual character, unknown to the practice of 
our governments, might be obnoxious to the con- 
stitutional prohibition.’ (Referring to the Four- 
teenth Amendment.) 


“Is there any question whatever but 
that the present death tax schedule is a 
‘clear and hostile discrimination against 
particular persons and classes,’ or is ‘of 
unusual character’ and is ‘unknown to 
the practice of our governments?’ 

“Having in mind these dicta of the 
Court, is it not in order to submit the 
general question of the constitutionality 
of our present death taxes once more for 
their learned consideration? 

“Also just a short reference to gifts in 
contemplation of death. A very complete 
resume of the law on this point is con- 
tained in the case of Willcuts vs. Stolze, 
U. S. Circuit Court of Appeals, Eighth 
Circuit, decided November 5, 1934, which 
case held that gifts totalling about one- 
half of a $2,700,000 estate by a man 
sixty-nine years of age about one year 
before he died, even though he had not 
been in the best of health were not neces- 
sarily made in contemplation of death. 
Another very good recent case is Brown 
vs. Commissioner, U. S. Circuit Court of 
Appeals, Tenth Circuit, decided Novem- 
ber 17, 1934. While the new regulations 
attempt to define in a more restrictive 
manner the meaning of the words ‘con- 
templation of death’ I believe this is a 
prerogative of the Courts. 

“Our research and conclusions must be 
based on many varied angles which be- 
come more involved as our study pro- 


szresses. A superficial study of compara- 
tive gift tax and estate tax rates will not 
suffice. 


Many Angles Must Be Considered 


“The broad question of gift and estate 
taxes and as to what extent, if at all, 
gifts should be made to relieve the estate 
tax situation, involves consideration of 
the effect of any proposed action upon— 

(a) Income taxes, not only upon the 
client but upon his beneficiaries, and 
as they may apply in the future so 
far as we can forecast that situation. 

(b) Gains and/or losses in the sale of 
securities, keeping in mind the pro- 
vision of the so-called Section 117 
which provides for a sliding reduc- 
tion in the amount of taxable gain or 
loss depending upon the number of 
years an asset has been held. 

(c) The conservation of the estate through 
successive future beneficiaries. 

(d) The kinds of assets, particularly 
securities, most adaptable for gift 
purposes and those which should be 
retained and subjected to death taxes. 

(e) Increasing of income through the ex- 

changing of tax free investments of 
the donor to securities, the income of 
which will be taxed at a low rate to 
the donee. 
The protection of the personal wel- 
fare of the client from _ possible 
future embarrassment, i.e., the extent 
to which his present assets may be 
encroached upon for the benefit of 
his dependents without detriment to 
his personal standard of living. In 
this respect not too great stress 
should be placed upon mortality 
tables as to the probability of life. In 
an isolated case those estimates are 
of very little avail. 

(zg) Future legislation. 

“The element of age is, of course, a very 
material one. A person of middle age can- 
not be urged to make the same commitments 
which would be perfectly feasible for a per- 
son with a less longevity. * * * 


Estate Taxes vs. Gift Taxes 


“No universal rule can be applied, of 
course, in determining to what extent gifts 
should be availed of to minimize death 
taxes. The respective rates are clearly 
stated in the statutes, and by simple arith- 
metical processes we determine specific sav- 
ings in disposing of certain portions of a 
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person’s estate through immediate gifts 
over allowing such assets to be wholly sub- 
jected to death taxes. We find, for in- 
stance, that a person with an estate of 
$1,000,000 would effect an approximate net 
saving of $80,000 by transferring one-half 
' at the present time and assuming the gift 
tax liability and allowing the balance to be 
subjected to death taxes. That is, the pros- 
pective death transfer tax liability of about 
$170,000 is cut approximately in half. Even 
the smaller estates could take advantage of 
the additional $50,000 exemption, the 
small gift tax rates in lower brackets, and 
the other advantages hereinafter referred 
to. * * * 

“Availing oneself of the benefits of the 
gift tax does not involve such an irrevocable 
divestment of every vestige of supervision 
as is assumed by the average layman and 
a great many lawyers. The law seems quite 
clear that so long as a donor retains no 
direct personal benefits his gifts may be 
surrounded by such safeguards and restric- 
tions as may be necessary to adapt the gift 
or trust to contingencies which may present 
themselves in the future and which should 
be anticipated by a thoughtful donor and 
his attorney. 

“Such a split-up of an estate in nearly 
every case effects a material reduction in 
income taxes through the transfer of in- 
come from the top brackets of the donor to 
the lower brackets of the donee or of the 
trust. And, what must not be lost sight of in 
these days of increasing tax rates is the 
possible very material savings in the future 
estates of the beneficiaries. This will be 
commented upon more at length later on. 

“All of these facts indicate quite clearly 
that we can at least urgently recommend 
to our clients that the desirability of some 
sort of such a division of assets should be 
carefully considered by competent legal or 
accountant advisers. 

“The Supreme Court has held that the 
gift tax rates cannot be applied retroactive- 
ly so we have at least that certainty as 
against the very near certainty that death 
tax rates will continue at least as high as 
those now fixed by statute, and will prob- 
ably be higher. 

“The conclusion seems therefore to be 
logically drawn that a legitimate and busi- 
nesslike way of minimizing death taxes is 
through taking advantage of the gift tax 
provisions of the Revenue Act and, in fact, 
such procedure seems absolutely necessary 
for the conservation of estates particularly 
those which are not sufficiently liquid to 
meet the full estate tax demands, and, ap- 


parently, it was the intent of Congress that 
such a procedure would be adopted in order 
to give the Government the benefit of the 
immediate revenue flowing from the gift tax 
provisions. Now, how can this best be 
accomplished? 


Outright Gifts vs. Settlements in Trust 


“Many people, including those of wide 
business training, and even attorneys, have 
a misconception of the scope and function 
of trusts. The common understanding of a 
trust is that it is very restrictive, narrow 
and dogmatic, allowing no discretion or 
latitude either in the donor, the trustee, or 
the beneficiary. Many a man of recognized 
business ability and wealth with whom I 
have conversed has expressed great surprise 
at the real comprehensive field of action 
which may be included in a well-considered 
trust agreement, particularly with regard 
to investment powers and the nature of ~ 
securities or other assets which may be 
included thereunder and as to the discre- 
tionary power which may be given a trustee 
or a beneficiary with regard to the with- 
drawal of principal as well as income and 
as to the rights and benefits of a donor 
acting as co-trustee and perhaps continuing 
such rights after his decease to his wife or 
children. 

“By an outright gift the donor loses a 
real property right in that it narrows the 
scope of his gift. To illustrate, the common 
outright gift would be one by a man to his 
wife with the thought that he has thereby 
exhibited the greatest love and confidence 
in her and has cast no reflection upon her 
good judgment. But ask such a man if it is 
his desire in the event of his wife’s decease 
shortly after this that his property shall 
descend to her next of kin rather than to 
his own and he invariably answers, ‘No, of 
course not.’ He might with a little delibera- 
tion and foresight, give the greatest con- 
sideration as well as greater protection to 
his wife and at the same time keep his 
estate intact and recognize other worthy 
beneficiaries or charities. It is by far the 
most common desire that a person’s estate 
shall descend to his own issue. Similarly 
an outright gift to a daughter may and 
probably would, in event of her decease, be 
distributable to her husband whereas the 
donor would probably prefer, in that event, 
that the property or its use be made avail- 
able to his other children or their issue. 

“Again, what is of increasing importance 
from year to year is the necessity of obviat- 
ing so far as possible the shrinkage due to 
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repeated probating. By giving the life ten- 
ants the right either with or without the 
consent of the trustee, of making withdraw- 
als from the principal fund, possibly limited 
in yearly amount, the donor gives his im- 
mediate beneficiary practically all of the 
advantages of an outright gift without the 
many accumulating disadvantages. Further- 
more, while we all have had our difficulties, 
by and large the corporate trustee with 
members of its staff giving their undivided 
time and study to investment problems, 
management of real estate, accounting, tax- 
ation, statistical research, legal questions, 
methodical handling of receipts and dis- 
bursements, and reports to beneficiaries, 
etc., has something to offer which we should 
not hesitate to insist as of real value in the 
form of a continuing trust to the client and 
his donees. The setting up of a more or less 
permanent estate through a living trust has 
sO many apparent advantages that I need 
not enumerate them to you. Our unsettled 
economic condition intensifies the desira- 
bility of corporate fiduciary protection. We 
have been tried by our shrewdest business 
men and found desirable and worth while. 
Even though not perfect, we have the best 
substitute for the donor’s personal atten- 
tion. 


The Trust Agreement 


“This may be described as a mechanical 
step, but how important! Few lawyers are 
conversant with the intricacies and adapt- 
ability of a well-drawn agreement. Simply 
obtaining from a client his offhand wishes 
does not at all meet the issue. Even though 
he expresses himself very positively, often- 
times the client does not mean what he says 
and by leading questions he sees that his 
actual wishes must be carried out in a man- 
ner different from what he had supposed. 
Usually the client recognizes his needs, as 
distinguished from his desires, by question- 
ing and reasoning. Our experience in the 
administration of other estates and trusts 
should be of value here. 

“An irrevocable trust agreement is a par- 
ticularly delicate but useful document in 
these hectic tax times. It is a logical and 
valuable substitute for the outright gift. 
Formerly and not so long ago it might have 
been perfectly in order to waive aside the 
advantages and possibilities of a properly 
drawn trust agreement in favor of an out- 
right gift, as the cost and shrinkage ques- 
tions were not so acute, but today these 
questions are of vital importance and will 
become increasingly so. However, it is not 
necessary to tie up a trust agreement so 


that by no method whatever can it be modi- 
fied to conform to future changes in eco- 
nomic or family conditions. In fact, it seems 
to me highly undesirable to execute a trust 
without some anchor to the windward in this 
respect. This situation is taken care of by 
giving some beneficiary or group of bene- 
ficiaries (not the donor) the right to amend 
and possibly to revoke. If the donor is will- 
ing, it is desirable to have this right exer- 
cised ‘by and with the consent of the 
trustee.’ The trustee is an impartial um- 
pire and will only act for the best interests 
of all. Also, by giving the trustee right to 
distribute principal as well as income, with 
the approval of one or more of the bene- 
ficiaries, or vice versa, the disadvantages 
of irrevocability are appeased. This pro- 
cedure also answers the well taken objection 
that a donor does not desire to restrict or 
reflect upon the good judgment of his bene- 
ficiaries. It may be desirable to provide that 
withdrawals from principal shall not exceed 
a specified amount each calendar year. 

“In cases where the donor does not wish 
to give up any of his rights to income or 
principal, or his right to modify the trust, 
there are material tax and other benefits to 
be gained through a revocable living trust 
which allows the donor complete control 
during his life. Administration expenses are 
saved, the possibility of contest is almost 
entirely eliminated and the successive taxes 
upon the death of the widow and future 
beneficiaries may be avoided and this may 
be accomplished, as above noted, without 
detracting materially from the rights of the 
beneficiaries in the principal fund. Here we 
might dwell upon the many advantages of 
a trust in particulars other than through 
the saving of taxes. * * * 

“While our subject concerns directly 
death and gift taxes, the matter of income 
taxes calls for simultaneous consideration. 
Reaching a maximum in the top bracket in 
this Commonwealth of 69 per cent, this 
problem also is one which cannot be waived 
aside as too delicate to talk or think about, 
particularly as the prospect for even higher 
rates seems imminent. Therefore, in study- 
ing any particular set of facts, of course 
the income tax feature is of the greatest 
importance and the yearly saving used as 
a counter argument against the trustee’s 
fee. 

“It has not been the intent of this discus- 
sion to create the impression that taxes are 
the all-important criterion in estate plan- 
ning, but to emphatically outline its most 
important and increasingly important factor 
in any such deliberation.” 





Court Decisions 


Federal Income Tax — What Consti- 
tutes Reorganization to Save Share- 
holders Tax in Connection With 
Proceeds Received on Liquidation 
of Stock— 


U. S. Supreme Court, Evelyn F. Gregory, Peti- 
tioner, vs. Guy T. Helvering, Commissioner of 
Internal Revenue. On writ of certiorari to the 
Circuit Court of Appeals, Second Circuit. No. 127. 
Decided January 7, 1935. 


Mr. Justice Sutherland delivered the 
opinion of the Court, which follows in full. 

Petitioner in 1928 was the owner of all 
the stock of United Mortgage Corporation. 
That corporation held among its assets 1,000 
shares of the Monitor Securities Corpora- 
tion. For the sole purpose of procuring a 
transfer of these shares to herself in order 
to sell them for her individual profit, and, at 
the same time, diminish the amount of in- 
come tax which would result from a direct 
transfer by way of dividend, she sought to 
bring about a “reorganization” under section 
112 (g) of the Revenue Act of 1928, c. 852, 
45 Stat. 791, 818, set forth later in this 
opinion. To that end, she caused the Averill 
Corporation to be organized under the laws 
of Delaware on September 18, 1928. Three 
days later, the United Mortgage Corporation 
transferred to the Averill Corporation the 
1,000 shares of Monitor stock, for which all 
the shares of the Averill Corporation were 
issued to the petitioner. On September 24, 
the Averill Corporation was dissolved, and 
liquidated by distributing all its assets, 
namely, the Monitor shares, to the petitioner. 
No other business was ever transacted, or 
intended to be transacted, by that company. 
Petitioner immediately sold the Monitor 
shares for $133,333.33. She returned for tax- 
ation as capital net gain the sum of 
$76,007.88, based upon an apportioned cost 
of $57,325.45. Further details are unneces- 
sary. It is not disputed that if the interposi- 
tion of the so-called reorganization was in- 
effective, petitioner became liable for a much 
larger tax as a result of the transaction. 

The Commissioner of Internal Revenue, 
being of opinion that the reorganization 
attempted was without substance and must 
be disregarded, held that petitioner was 
liable for a tax as though the United corpo- 
ration had paid her a dividend consisting of 
the amount realized from the sale of the 
Monitor shares. In a proceeding before the 
Board of Tax Appeals, that body rejected 
the commissioner’s view and upheld that of 


petitioner. 27 B. T. A. 223. Upon a review 
of the latter decision, the circuit court of 
appeals sustained the commissioner and re- 
versed the board, holding that there had been 
no “reorganization” within the meaning of 
the statute. 69 F. (2d) 809. Petitioner ap- 
plied to this court for a writ of certiorari, 
which the government, considering the ques- 
tion one of importance, did not oppose. We 
granted the writ. 293 U. S. —. 

Sec. 112 of the Revenue Act of 1928 deals 
with the subject of gain or loss resulting 
from the sale or exchange of property. Such 
gain or loss is to be recognized in comput- 
ing the tax, except as provided in that sec- 
tion. The provisions of the section, so far as 
they are pertinent to the question here pres- 
ented, follow: 


“Sec. 112 (g) Distribution of stock on reorgani- 
zation.—If there is distributed in pursuance of a 
plan of reorganization, to a shareholder in a cor- 
poration a party to the reorganization, stock or 
securities in such corporation or in another cor- 
poration a party to the reorganization, without 
the surrender by such shareholder of stock or 
securities in such a corporation, no gain to the 
distributee from the receipt of such stock or se- 
curities shall be recognized. . . 

“(i) Definition of veergentastion.—hs used in 
this section . 

“(1) The term ‘reorganization’ means... (B) 
a transfer by a corporation of all or a part of 
its assets to another corporation if immediately 
after the transfer the transferor or its stockhold- 
ers or both are in control of the eee ean to 
which the assets are transferred, e 


It is earnestly contended on behalf of the 
taxpayer that since every element required 
by the foregoing subdivision (B) is to be 
found in what was done, a statutory reor- 
ganization was effected; and that the motive 
of the taxpayer thereby to escape payment 
of a tax will not alter the result or make 
unlawful what the statute allows. It is quite 
true that if a reorganization in reality was 
effected within the meaning of subdivision 
(B), the ulterior purpose mentioned will be 
disregarded. The legal right of a taxpayer 
to decrease the amount of what otherwise 
would be his taxes, or altogether avoid them, 
by means which the law permits, cannot be 
doubted. United States v. Isham, 17 Wall. 
496, 506; Superior Oil Co. v. Mississippi, 
280 U. S. 390, 395-6; Jones v. Helvering, 71 
F. (2d) 214, 217. But the question for deter- 
mination is whether what was done, apart 
from the tax motive, was the thing which 
the statute intended. The reasoning of the 
court below in justification of a negative 
answer leaves little to be said. 
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When subdivision (B) speaks of a trans- 
fer of assets by one corporation to another, 
it means a transfer made “in pursuance of 
a plan of reorganization” [§112(g)] of cor- 
porate business; and not a transfer of assets 
by one corporation to another in pursuance 
of a plan having no relation to the business 
of either, as plainly is the case here. Putting 
aside, then, the question of motive in respect 
of taxation altogether, and fixing the charac- 
ter of the proceeding by what actually 
occurred, what do we find? Simply an opera- 
tion having no business or corporate purpose 
—a mere device which put on the form of a 
corporate reorganization as a disguise for 
concealing its real character, and the sole 
object and accomplishment of which was the 
consummation of a preconceived plan, not to 
reorganize a business or any part of a busi- 
ness, but to transfer a parcel of corporate 
shares to the petitioner. No doubt, a new 
and valid corporation was created. But that 
corporation was nothing more than a con- 


Surcharge of Executors For Potential 
Losses Incident to Corporate Stocks 
Purchased by Testator and Re- 
tained by Executors Through Pe- 
riods When Sale Could Have Been 
Had Without Loss Overruled by 
Higher Court— 


Matter of the appeal from a decree of the Union 
County Orphans’ Court allowing the account of 
the Westfield Trust Company and Edwin S. Cross, 
as Executors of the Estate of William M. Cross, 
deceased. New Jersey Court of Errors and Appeals. 
Nos. 46 and 47 October Term 1934. Argued October 
18, 1934. Decided January 10, 1935. 


1. The care required of an executor in 
handling estate matters is the exercise of 
reasonable diligence and ordinary prudence 
and caution. 

2. Specifically with regard to the reten- 
tion by an executor of investment smade by 
the testator the statutory rule (2 C. S. p. 
2271, pl. 34; P. L. 1899 p. 236; P. L. 1881 p. 


130) is that “whenever * * * such executor . 


* * * may, in the exercise of good faith and 
reasonable discretion, have continued such 
investment, or may hereafter continue the 
same, he shall not be accountable for any 
loss by reason of such continuance.” 

3. The term securities, as used in the de- 
cedent’s will, Held, under the terms of the 
will and the contents of the estate, to refer 
to shares of corporate stock. 

4. Applying the general and statutory 
rules, and the terms of the decedent’s will 
indicating a special reliance upon the judg- 
ment of one of the executors, Held, the 
proofs in the case are insufficient to sur- 


trivance to the end last described. It was 
brought into existence for no other purpose; 
it performed, as it was intended from the 
beginning it should perform, no other func- 
tion. When that limited function had been 
exercised, it immediately was put to death. 

In these circumstances, the facts’ speak 
for themselves and are susceptible of but 
one interpretation. The whole undertaking, 
though conducted according to the terms of 
subdivision (B), was in fact an elaborate 
and devious form of conveyance masquerad- 
ing as a corporate reorganization, and noth- 
ing else. The rule which excludes from con- 
sideration the motive of tax avoidance is not 
pertinent to the situation, because the trans- 
action upon its face lies outside the plain 
intent of the statute. To hold otherwise 
would be to exalt artifice above reality and 
to deprive the statutory provision in ques- 
tion of all serious purpose. 


Judgment affirmed. 


charge the executors for potential losses 
incident to corporate stocks that had been 
purchased by the testator and retained by 
the executors through periods when sale 
could have been had without loss. 

The opinion of the court was delivered 
by Case, J. and follows in full: 

The executors of the last will and testa- 
ment of William M. Cross, deceased, come 
before us with appeals from the decrees of 
the Court of Chancery, one surcharging 
the executors for potential losses and the 
other refusing to grant a rehearing. 

William M. Cross died January 10, 1929, 
leaving a last will and testament in which 
he made provision for his wife, Mary V. 
Cross, and for his children. He named his 
brother, Edwin S. Cross, and Westfield 
Trust Company as executors and trustees. 
In the will he said, in part: 

“I direct my said trustees to sell whatever se- 
curities may be necessary to pay any necessary 
expenses, but only such securities shall be sold as 
my said brother, Edwin S. Cross, if he then be 
alive, shall designate. 

I do give my said trustees power of borrowing a 
sum not exceeding Twenty Five Hundred Dollars, 


if necessary, in order that my securities be not... 
sold at unfavorable times or on unfavorable terms.” 


The will was duly probated, and both 
executors qualified. On September 26, 1932, 
the executors filed their petition on final 
accounting in the Union County Orphans’ 
Court and with it their first and final ac- 
count as executors. The account was al- 
lowed notwithstanding exceptions thereto 
filed by the widow. Appeal from the decree 
was taken to the Prerogative Court by the 





guardian of the testator’s infant children. 
The proof is meager except for the statisti- 
cal showing of the stockholdings disclosed 
by the inventory, the monthly market values 
from the time of death forward and the 
evidence of retention—still—of the stock- 
holdings by the executors. An officer of the 
Westfield Trust Company testified that al- 
though that company did not consider the 
stockholdings hazardous it had counseled 
the sale of them upon the ground that they 
did not constitute the kind of investments 
legal for trust funds, but that Mr. Cross con- 
sidered that the determination to sell lay 
with him under the will, and that because 
of the knowledge had by him he was con- 
fident that the values would increase to the 
enrichment of the estate and that therefore 
he would not consent to sell except when 
necessary to raise funds for estate needs. 
The approximate values of the shares at 
varying periods were as follows: At the 
appraisal of the state $39,000.00; at the 
peak preceding the 1929 crash, $71,000.00; 
in the succeeding slump, $33,000.00; in 
April, 1930, $62,000.00; in June, 1932, 
$3,000.00; at the filing of the accounting, 
$9,000.00. The Vice Ordinary was of the 
opinion that this record threw liability 
upon the executors, and a decree of sur- 
charge was signed accordingly. 

At or about the time of the making of the 
decree the executors applied for a rehear- 
ing, which was denied. We are of the opin- 
ion that the Vice Ordinary was, under the 
circumstances of the case, quite within his 
field of discretion in refusing the rehearing. 
We pass to the major appeal. 

The underlying rule is familiar and sim- 
ple. The law holds an executor to, and only 
to, the exercise of reasonable diligence and 
ordinary prudence and caution. People’s 
National Bank, &c. vs. Bichler, 115 NJ. 
Eq. 617 at 620. The statute has specifically 
brought the retention by an executor of 
investments made by the testator within the 
same field of responsibility in providing 
(C.S. p. 2271, pl. 34; P.L. 1899 p. 236; P.L. 
1881 p. 130) that “whenever * * * such 
executor * * * may, in the exercise of good 
faith and reasonable discretion, have con- 
tinued such investment, or may hereafter 
continue the same, he shall not be account- 
able for any loss by reason of such con- 
tinuance.” The principal was stated by Vice 
Ordinary Van Fleet in Heisler vs. Sharp, 
44 N.J. Eq. 167, in the following language 
approved by this court in In re Corn Ex- 
change Bank, 109 N.J. Eq. 169: 


“All that the respondents (the executors) were 
required to do was simply to do what any man of 
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ordinary prudence and caution would, under like 
circumstances, have done. So long as the executor 
acts in good faith, and with ordinary discretion, 
and within the scope of his powers, his acts cannot 
be successfully assailed. No man is infallible; the 
wisest make mistakes; but the law holds no man 
responsible for the consequences of his mistakes 
which are the result of the imperfection of human 
judgment, and do not proceed from fraud, gross 
carelessness or indifference to duty.” 


Here, as often, it is in the concrete appli- 
cation of the appropriate rule that the diffi- 
culty lies. 

The Vice Ordinary considered that the 
inaction of the executors had amounted to 
gambling and speculating with the trust 
funds. This conclusion appears to have been 
based upon the reasoning that, inasmuch as 
the stocks, having reached a peak, had 
slumped with the crash and had again risen 
in the spring and summer of 1930 to a price 
at which they could have been sold without 
loss and even at a profit, the executors 
should then have sold instead of retaining 
the holdings on a falling market in the mis- 
taken belief that better prices would return. 
The initial break was thought to have been 
such notice of instability as to put the ex- 
ecutors to the obligation of selling on the 
rebound. However sound that reasoning 
would be if applied to the gyration of a 
single group of stocks in normal times, we 
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think that it loses force in the face of the 
rule stated above and of the financial cata- 
clysm through which the entire country, to 
say nothing of the outside world, has been 
passing. Fortunate and unusual the man 
who in each or any of the succeeding stages 
of this general distress has known what, 
with safety, to do in the effort to preserve 
the corpus of his own estate or of the estate 
of others. 

It must be taken that the testamentary 
directions regarding securities had refer- 
ence to the shares of corporate stock. It has 
been said that stockholdings are not securi- 
ties, Grayden’s Executors vs. Graydon, 23 
N.J. Eq. 229, 25 N.J. Eq. 561, but termin- 
ology changes and that statement is not 
now baldly correct, Blanchard vs. Blanchard, 
116 N.J. Eq. 435, Corporate shares were 
the only assets in the testator’s estate that 
could come within the classification of se- 
curities. 

We construe the will as indicating a de- 
sire on the part of the decedent to have his 
executors retain the stock securities of 
which he died possessed, selling only such 
as his brother, Edwin, whether or not the 
brother qualified as an executor, should 
designate. The further expressed wish was 
that the securities should be sold only when 
the times and the terms were favorable; 
and as “favorable” is in this connection a 
relative expression, we are led by the in- 
trinsic force of the situation to believe that 
Edwin’s opinion was, in the mind of the 
decedent, an essential factor in the deter- 
mination. When Edwin qualified, he be- 
came, of course, an executor, but in addi- 
tion to the ordinary functions of that office, 
he occupied the rather unusual fiduciary 
position conferred by the testator wherein 
his judgment on the sale of the securities 
had a superior place. The dead brother 
clearly had intended the sale of the securi- 
ties to rest heavily upon Edwin’s judg- 
ment. Consequently Edwin was given the 
power which, when accepted, became a duty. 
There is no proof that he did not give dili- 
gent and honest study to the trust. There 
is no suggestion that the retention of the 
securities was not the result of his unsel- 
fish and disinterested conviction that that 
was the wisest course to pursue. He had 
nothing personal at stake. He was holding, 
in behalf of the estate, for the better prices 
that he was sure the stocks would reach. 
He seems to have been doing that which he 
was appointed to do, using his best judg- 
ment with respect to the sale or retention 
of securities that had been purchased by 
the testator. His judgment erred. So did 
many another’s without any taint of gam- 








bling or speculation. There was no proof 
that the stocks were trash, or that the 
prospect for their recovery was not on a 
par with the expectations for the general 
securities market, or that there was any 
popular belief that security prices in 1931 
would continue their recession . 

The treacherous path that lay before the 
investor, whether trustee or otherwise, in 
the spring and summer of 1931 (when it is 
suggested that the executors should have 
sold and reinvested) is apparent when, with 
the advantage of retrospection, we look 
upon the debacle that ensued. Favored 
forms of trust investment were sucked into 
the maelstrom-mortgage investnients, cor- 
poration bonds, and even cash in bank. Fol- 
lowing, came the wide-spread apprehension 
of money inflation in company with which 
was the doctrine, well received even in con- 
servative circles, that participation in 
ownership equities was extremely desirable 
because of its proportionate share in the 
potential inflation of capital and earnings. 
However loudly it may now be said that 
people should have foreseen, most men of 
that degree of prudence and caution that 
we call ordinary did not foresee. Wisdom 
after the event is not the test of respon- 
sibility. People’s National Bank vs. Bichler, 
Supra. It is said that the trust company 
could, if it thought that the shares should be 
sold, have sought court compulsion against 
its co-executor and it would, of course, have 
pursued that course. It is also suggested 
that both executors could have petitioned 
the court under ch. 117, P.L. 1889, 2 C.S. 
p. 2267, pl. 28, for direction as to the con- 
tinuance of the investment and thus have 
avoided present personal liability; and so 
they could have. But neither the last men- 
tioned statute (Beam vs. Paterson Safe De- 
posit and Trust Company, 83 N.J. Eq. 628) 
nor the procedure for injunctive relief 
transcends the 1899 statute, supra; further 
neither changes the rule of liability enun- 
ciated above; and, yet again, Edwin Cross 
was under a testamentary mandate that in 
fairness to him and his co-executor must 
not be forgotten. 

We find nothing in the proofs to chal- 
lenge the good faith of the executors; and 
we do not find enough in derogation of their 
diligence and discretion to warrant, in our 
opinion, the surcharging of them for the 
potential losses suffered by the estate in 
the trying period from which we have not 
yet emerged. 

The decree surcharging the executors 
will be reversed and the record remitted to 
the Prerogative Court for such disposition 
as is not inconsistent with this opinion. 
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Excerpts From Selected Articles 








Title Hazards Arising From Revenue 
Laws—Unless Lien Statutes Are 
Drawn to Provide for Notice in 
Places Where One Normally 
Searches for Encumbrances on Real 
Property, Innocent Purchasers or 
Encumbrancers Are Apt to Suffer— 
Federal Liens with Which Exam- 
iner of Titles Is Chiefly Concerned 
“American Bar Association Journal,’’ December, 
1934. Pages 784-787. By CHARLES C. WHITE, 


Chief Title Officer, Land Title and Trust Co., 
Cleveland, Ohio. 


‘There is a very widespread feeling that 
real property is called upon to bear too large 
a proportion of the total taxes necessary to 
the support of our various governmental 
authorities. There is an equally widespread 
feeling among those whose business it is 
to examine the title to real estate that the 
indiscriminate burdening of real estate with 
liens for all sorts of taxes is being badly 
overdone. As between the government and 
the owner, there is no particular objection to 
making any sort of obligation to the govern- 
ment a lien. But unless lien statutes are so 
drawn as to provide for notice in the places 
where one normally searches for encum- 
brances on real property (a consummation 
devoutly to be wished but too rarely at- 
tained), it is the innocent purchaser or en- 
cumbrancer who is apt to suffer. * * * 

‘Most of the states have a franchise tax on 
corporations, which tax is a lien on all the 
property of the corporation. * * * 

‘It came to me as a shock some years ago 
to learn that in some states personal prop- 
erty taxes were a general lien on the per- 
sonal taxpayers’ real estate. * * * 

‘The objection to making personal taxes a 
lien on real estate is that it throws an un- 
reasonable burden upon the intending pur- 
chaser or mortgagee. It throws upon the 
purchaser or mortgagee the burden of deter- 
mining whether or not the John Smith from 
whom he is purchasing, or upon whose prop- 
erty he is about to make a mortgage, is one 
of the hundred John Smiths against whom 
there are personal taxes charged. Of course 
the same objection may be raised as to the 
general lien of judgments, but I am con- 
sistent in this, as I have always contended 
that making judgments a general lien on 
real estate is an abomination. The sensible 
judgment lien law is that of Michigan, where 
a judgment is not a lien without a levy on 
specific land. Such a law very properly puts 
upon the judgment creditor the burden of 
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finding out what real estate the judgment 
debtor owns. A law which makes judgments 
a general lien on all the real estate of the 
judgment debtor puts upon the purchaser or 
mortgagee the burden of determining at his 
peril which (if any) of the John Smiths, 
against whom judgments have been taken, 
is the owner of the land the title to which 
is being searched. 


Federal Liens 


‘The liens with which the Examiner of 
Titles is concerned are internal revenue 
liens, chiefly income taxes, estate taxes, and 
gift taxes. The lien of internal revenue taxes 
(other than the estates and gift tax) is 
governed by Title 26, Section 115, United 
States Code Annotated (formerly R. S. 
3186).’ 

Mr. White then discusses the history of 
R. S. 3186 and the following questions: 
1. When does the lien attach? 2. To what 
property does it attach? 3. What is its rela- 
tive priority? 4. How long does it continue 
as a lien? 5. By what legal proceedings may 
it be removed? 

‘The only other federal tax liens that are 
of importance to the Examiner of Titles are 
the estates tax and the gift tax. 

‘There has been a Federal Estates Tax 
since September 8, 1916. The law has been 
amended a half dozen times and for its 
provisions it is always necessary to consult 
the latest revenue law. The provision that 
chiefly affects the title man is the lien of the 
tax, which has been the same in all laws. It 
has always been provided that “unless the 
tax is sooner paid in full, it shall be a lien 
for ten years upon the gross estate of the 
decedent.” * * * 

‘The estates tax is not subject to the pro- 
visions of R. S. 3186 (26 U. S. C. A. 115) and 
becomes a lien immediately on the death of 
the decedent and there is no provision for 
filing notice of the lien. 

‘The statute provides for the execution by 
the Commissioner of Internal Revenue of re- 
leases of the lien, but there is no provision 
made for the recording of said releases. In 
the matter of the Estates Tax the title man 
must govern himself in accordance with the 
information as to the estate derived from 
the administration proceedings on the dece- 
dent’s estate. 

‘We have had in the past and now have a 
gift tax which is somewhat puzzling. Title 
26, Section 1136j, United States Code An- 
notated, provides that the gift tax shall be 
a lien upon all gifts made during the calen- 
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dar year, for ten years from the time the 
gifts are made. The Act then provides: “If 
the tax is not paid when due, the donee of 
any gift shall be personally liable for such 
tax to the extent of the value of such gift. 
Any part of the property comprised in the 
gift, sold by the donee to a bona fide pur- 
chaser for an adequate and full considera- 
tion in money or money’s worth, shall be 
divested of the lien herein imposed and the 
lien, to the extent of the value of such gift, 
shall attach to all the property of the donee 
(including after acquired property) except 
any part sold to a bona fide purchaser for 
an adequate and full consideration in money 
or money’s worth.” The Act further provides 
for a release by the Commissioner upon be- 
ing satisfied that the tax liability has been 
fully discharged. 

‘There has been an attempt in this act to 
protect the innocent purchaser and possibly 
he is protected. It is certainly impossible, 
except by an examination outside the rec- 
ords, to determine whether a deed is, or is 
not, a deed of gift, since practically all such 
deeds are made for a nominal valuable con- 
sideration. It might be possible by inquiries 
outside the record to detect the gift in the 
hands of the first donee, but the lien created 
on other lands of the donee after a sale of 
the gift, is pretty much of a blind lien. The 
only real remedy that I can suggest is to 
bring the gift tax specifically within the 
provisions of 26 U. S. C. A. 115 (former 
R. S. 3186), the Act which permits the re- 
cording of federal liens. For I am inclined 
to think that neither the estates tax, nor the 
gift tax, comes within the purview of this 
Act. In the matter of the estates tax this is 
not a serious defect, since the existence of 
the lien of the estates tax may be discovered 
from the administration proceedings on the 
decedent’s estate. But there will rarely be 
anything of record from which the lien of 
the gift tax may be discovered. * * * 

‘My suggested remedies would be as fol- 
lows: 

1. Legislators ought to get over their bad 
habit of making every sort of a revenue tax 
a lien on real property. The lien is usually 
a junior lien and nothing is realized thereon 
by reason of the fact that the tax is made 
a lien. 

2. If such taxes are made a lien it ought 
to be provided that the lien is not effective 
as against purchasers and encumbrancers 
until notice thereof is filed in the office where 
deeds and mortgages are recorded. 

3. Provision should always be made for 
the bringing of some public authority into 
foreclosure actions, so that the lien may be 


adjudicated as against other liens. In the 
case of many state liens, it is difficult to 
determine who is the proper public official 
to bring into foreclosure proceedings, and 
what, if any, method there is, by means of 
which the priority of the state’s lien may be 
adjudicated.’ 





The Criminal Aspects of an Income 
Tax Strike— 


“The University of Chicago Law Review,” Decem- 
ber, 1934. Pages 14-32. By E. W. PUTTKAMMER 
and KENNETH C. SEARS, Professors of Law, 
University of Chicago. 

‘The dissatisfaction of taxpayers with 
greatly increased costs of government, in 
the face of greatly reduced tax-paying 
capacity, until recently showed a tendency 
to manifest itself in many varieties of tax- 
strikes. These movements ranged the gamut 
from highly organized, closely knit combina- 
tions for inaction to more or less widespread 
individual refusals to pay which were entire- 
ly or almost entirely independent of each 
other and were merely called forth at the 
same time by the same circumstances. 

‘On the whole these strikes have probably 
had little success, at least on the surface, 
in bringing pressure to bear on the legis- 
lative or executive branches of the govern- 
ments against which they were directed. 
Usually, too, they were abandoned before 
any serious question was raised as to the 
possible criminal liability of the participat- 
ing taxpayers. It would be an interesting 
question what this criminal liability would 
have been in the event of a similar strike 
against the federal income tax, such a strike, 
by its terms, to continue until the federal 
budget (ordinary or extraordinary) was 
balanced. In view of the experiences of our 
local governments such a movement would 
not, until recently, have seemed unlikely. 
The federal budget is that one in which there 
is the greatest public interest, and the bal- 
ancing of which is of the greatest impor- 
tance. The federal income tax is probably 
the tax of widest incidence and greatest 
dramatic interest in the country. The com- 
bination of the two seems specially adapted 
to calling forth protests of this sort. What 
would have been their legality as a matter 
of criminal law? 

‘The question divides itself into two parts. 
(1) Apart from any conspiracy angle, and 
considered only as an individual, isolated 
act, is the refusal to perform the obligations 
imposed by the tax law “legal,” i.e., excus- 
able or justifiable? Or, if an outright re- 
fusal is not, can it be so limited or qualified 
as to remain within the law and still attain 



















the taxpayer’s objective of applying pres- 
sure on the government? (2) Even if some 
sort of individual, disorganized, non-cooper- 
ative action (or inaction) could be devised 
which would be both legal and effective, 
would the element of cooperation, the band- 
ing together necessarily involved in a tax 
strike, itself constitute an offense under the 
conspiracy sections of the criminal code? In 
the discussion below, these points will be 
considered in succession. 


Action by a Single Taxpayer 


Conceivably the taxpayer might give effect 
to his opposition to the tax in any one of 
three forms of sabotage. (1) He might re- 
fuse to file any tax return at all, although 
he is one of those required by law so to do. 
(2) He might file a partial or incompleted 
return. (3) He might perform his duty in 
regard to filing a complete return but refuse 
to pay the tax which such a return disclosed 
him as liable to. In analyzing the statutory 
provisions bearing on the legality of these 
various forms of action outlined above, it 
has been stated in general terms that: 

The revenue laws ... carry stringent provisions 
for the punishment of persons, associations and 
corporations for not filing returns and paying 
their taxes. In such a case, the statutes involved 
should, and must be construed strictly in favor of 
the citizen. 

This injunction seems, however, to have 
lain very lightly on the courts, as the ten- 
dency very decidedly has been to resolve 
doubtful constructions or points in favor of 
the government, without practical inter- 
ference by the rule just quoted. The attitude 
in fact adopted was stated more frankly and 
accurately in another case dealing with an 
earlier revenue act, but similar, so far as the 
present point goes: 

Any act which the taxpayer might do. . . where 

the effect and reasonable purpose would be to 

evade or defeat the tax, would constitute the 
offense. 


It is rather from this standpoint that the 
possible lines of conduct by the taxpayer 
will in all likelihood be judged. 

1. Failure to File a Return. Two sections 
of the Revenue Act of 1926 bear directly on 
a failure to file a return. One of these in 
broad terms makes any willful failure so to 
do a misdemeanor. No intent to defraud or 
to evade payment of a tax is necessary. The 
omission to act, knowing that a return is 
required by law, suffices. The other section 
is more drastic. Willfully to attempt “in any 
manner to evade or defeat any tax imposed 
by this title” is made a felony. And the mere 
omission to file may, it has been held, be 
sufficient to constitute an “attempt to evade.” 
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Previous to this holding it might have been 
supposed that, as the former section ex- 
pressly dealt with mere omissions to act, the 
latter section, in forbidding “attempts,” must 
have been meant to refer only to positive 
efforts to evade, even if the word “attempt” 
does not intrinsically and always signify 
affirmative action. The court, however, did 
not thus restrict the felony section, but re- 
garded it as partially at least overlapping 
the misdemeanor one. 

‘Having closed the door to the argument 
that an omission cannot constitute an at- 
tempt, the court has dealt equally drastically 
with the argument that the felony section 
expressly applies only to those who “at- 
tempt” to evade or defeat the tax, and hence 
by its own terms is not applicable to those 
who succeed in their effcrts, on the ground 
that such success has made the effort cease 
to be merely an attempt. Certainly in the 
usual use of the term an attempt suggests 
non-success, and where success has been 
attained the preliminary steps are not ordi- 
narily thought of or described as an “at- 
tempt.” It was held, however, that the word 
must here be interpreted as having a broader 
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meaning. It must apply not only to those 
steps never crowned by success, but also to 
those preliminary acts or omissions which 
did in fact lead to an evasion. No doubt such 
a holding is entirely justified. Not only 
would the opposite view hold out a reward to 
the more successful law-breaker, but it would 
largely defeat any chance of successful 
prosecutions, as the best evidence of an in- 
tent to evade may well consist in there being 
a successful evasion. Justified as the court’s 
holding is, it shows, however, how little 
reality there is in the asserted strict con- 
struction of these statutes in favor of the 
defendant. 

‘One further argument can be advanced 
for placing a limited scope on section 1266. 
Its opening words refer to “any person re- 
quired under this title to collect, account for, 
and pay over any tax”—language seemingly 
restricting it to fiduciaries. But the act pro- 
ceeds “and any person who willfully attempts 

. . to evade.” It has been held that the 
broad language of the latter passage is not 
restricted by implication to the narrower 
class just previously referred to, but applies 
to all tax evaders, whether fiduciaries or 
adie 


Combination to Effect Income Tax Strike 


‘Up to now consideration has been con- 
fined to a taxpayer’s responsibilities as an 
individual. But an effective strike will mean 
almost certainly that many taxpayers must 
combine and undertake what are called 
“overt” acts. If this is done in order to avoid 
the payment of the federal income tax, for 
example, will the combining taxpayers be 
guilty of a conspiracy in violation of the 
federal penal code? It will be assumed, in 
order to put the question most favorably for 
the taxpayers, that the object of the particu- 
lar taxpayers is to compel those responsible 
for the federal government to balance the 
budget, ordinary and extraordinary, or to 
restore the gold standard. Such an object 
many, if not most, citizens would consider 
to be meritorious or even essential to the 
welfare of the nation. Obviously if a tax 
strike with such a purpose is not free from 
criminality then one with less merit or moti- 
vated by base considerations cannot be 
justified. * * * 

‘Will our supposed tax-strike violate that 
part of the above law which punishes a con- 
spiracy “to commit any offense against the 
United States”? Absent any known decision 
which precisely answers the question we 
venture the opinion that there is no escape 
for those in the combination. They are guilty. 
The required intent, i.e., an actual intent 


not to pay the tax, is present despite the 
worthy motive, if it may be so described. An 
overt act, to effect the object of the agree- 
ment, upon behalf of at least one in the com- 
bination is assumed, and it has been demon- 
strated in preceding paragraphs that an act 
or omission in failing to pay an income tax 
by one not a party to any combination is 
criminal. The combination to effect what is 
criminal in one acting alone seems very 
clearly to be a criminal conspiracy under the 
federal criminal code. * * * 

‘In conclusion we see no escape for those 
in our supposed combination, no matter how 
desirable their conduct may have seemed to 
them as men of good conscience, and despite 
the possibility or even probability of their 
escape from the clutches of the second clause 
of section 37 if the combination has acted 
solely on the basis of an open defiance to 
obtain what many may think to be needed 
for the salvation of the country. Section 37 
came into the federal laws somewhat modest- 
ly but the interpretation of it reminds one 
of one of our flags during colonial days. A 
rattlesnake was pictured as ready to strike 
and the inscription was: “Don’t Tread on 
Me.” ’ 

Fifty-one footnotes of citations and ref- 
erences. 





Revocability of Trusts in Personal 
Property in New York— 


“St. John’s Law Review,” December, 1934. Pages 
24-54. By PHILIP M. PAYNE. Member of the 
New York Bar. 


‘Trusts of personal property and securi- 
ties are created by settlors during their life- 
time for many purposes. Such trusts are 
frequently constituted for the purpose of re- 
lieving the settlor of the management of his 
property; the trustee being given active 
duties and powers to manage the property, 
collect the income, and pay the same to 
beneficiaries. Occasionally a settlor seeks to 
continue to manage the trust property as 
effectually as he might previously have 
done. The settlor may constitute himself the 
trustee, or the settlor may be a beneficiary 
of the income during his life. 

‘Family settlements may require a power 
of revocation to meet the ever-varying in- 
terests of family connections. A power of 
revocation is analogous to a power of ap- 
pointment. Such reservations may facilitate 
a change in the terms of the settlement 
arising from the addition or death of mem- 
bers, new occupations or positions in life. 
Reservation by the settlor of the power of 
revocation does not of itself make a trust 
testamentary. But where there is a power of 














revocation, the death of the settlor termi- 
nates his right to substitute a testamentary 
disposition for the inter vivos disposition, 
and the failure to make such substitution is 
tantamount to an expressed declaration of 
the settlor that his previous settlement 
should stand. Reservation of the beneficial 
interest and a power of revocation by the 
settlor is little less than ownership. How- 
ever, the retention of a beneficial life in- 
terest by the settlor does not prevent a 
present legal interest from passing to the 
trustee. Frequently directions of a testa- 
mentary nature as to the disposal of the 
corpus of the trust after the settlor’s death 
are incorporated into the deed creating a 
trust. In such instances a deed originally 
intended to relieve the settlor of managing 
his property may take the form of an irre- 
vocable inter vivos transfer. 

‘In these circumstances the rival interests 
of the ultimate beneficiaries under the trust 
on the one hand, and of the settlor, when 
desirous to rid himself of the restrictions 
of the trust, or of his creditors, on the 
other, have given rise to questions of con- 
siderable nicety as to the revocability of 
trusts. The forms of trusts under which 
these questions arise fall into two principal 
groups: (a) gratuitous unilateral or volun- 
tary trusts and (b) marriage-contract 
trusts. 

‘Where the settlor expressly reserves the 
power to revoke the trust, generally no dif- 
ficulty as to its revocation arises. But in the 
absence of a power of revocation, the revo- 
cability of a trust must be determined by 
certain fundamental common law principles. 
Under the common law a voluntary trust, 
with no power of revocation reserved, is 
generally irrevocable in the absence of mis- 
take, undue influence or fraud. A voluntary 
trust fairly created can only be revoked by 
the settlor when a clause in the instrument 
reserves this power, or where there is evi- 
dence that the instrument was executed in 
ignorance of its effect or under mistake, 
duress or fraud. A voluntary trust upon a 
meritorious consideration, perfectly created 
and fully executed, is irrevocable and will 
be enforced in equity. 

‘When an inter vivos trust is constituted 
for matrimonial purposes, different questions 
arise. A marriage settlement agreement may 
comprehend contractual provisions for the 
kin of either or both of the parties. Of the 
obligatory and irrevocable nature of an 
ante-nuptial contract without a power of re- 
vocation, there is no room for doubt. A 
post-nuptial agreement, however, may be 
voluntary. And, in the absence of the reser- 
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vation of a power to revoke, it is irre- 
vocable. In a question involving creditors’ 
rights it may be important to determine 
whether there was any consideration for the 
execution of the trust deed. As between the 
parties, provisions for spouses and children 
may be contractual, i.e., affected by the ele- 
ment of contract involved. But questions of 
public policy may be involved due to the 
relationship of the parties. Such trusts may 
be irrevocable by both or either of the 
spouses and superior to the rights of cred- 
itors. Usually such trusts cannot be recalled 
by one spouse alone. Whether a particular 
trust deed confers rights upon prospective 
beneficiaries frequently raises questions of 
construction of the deed. Provisions con- 
ceived in identical terms may have very dif- 
ferent force and effect according as they 
are in favor of a wife or of children, and 
as the marriage is existent or dissolved. 
Furthermore, whether the deed is revocable 
or irrevocable may depend upon the ques- 
tion whether there are persons, other than 
the creator of the trust, who are bene- 
ficially interested in the trust or any part 
thereof. A determination of these problems 
is the purpose of this article. 

‘The beneficiaries of the trust, the trustee, 
the owner of the reversion or remainder, and 
the settlor represent all possible interests, 
legal or equitable, in a trust property. The 
nature of the interest of the cestui que trust 
should be fully understood. Under the law 
of New York, a beneficiary during life of 
the income of a trust fund has no property 
interest in the income arising from the se- 
curities constituting the trust fund, but has 
only a chose in action available against the 
trustee to enforce the performance of the 
trust in equity. The persons for whose bene- 
fit the trust is created take no estate or in- 
terest in the corpus; the whole estate in 
law and in equity being in the trustee. 

‘The beneficiary of a trust to receive the 
income of personal property in ‘New York 
is prohibited by statute from assigning or 
in any manner disposing of the same, and 
statutory provisions prohibit the trustee 
from doing anything in contravention of the 
trust. Thus, the statute prohibits alienation 
by the beneficiary, except where the settlor 
creates the trust for his own benefit. And 
a beneficiary, who acquires the remainder 
and becomes the person most interested in 
the trust estate, cannot terminate the 
trust. © © © 

Mr. Payne proceeds to discuss the New 
York law on the subject and to give careful 
consideration to many separate cases. His 
final conclusions follow: 
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Conclusions 


‘If the owner of property transfers it to a 
trustee to pay the income to himself for 
life, and provides in the trust instrument 
that on his death intestate it shall pass by 
descent to his next of kin, in that event the 
settlor is the only person in being who is 
beneficially interested in the trust. Hence he 
can revoke it of his own volition; the inci- 
dental benefit of the trustee in its commis- 
sions being immaterial. But if the owner of 
property transfers it to a trustee to pay the 
income to himself or another as life bene- 
ficiary, and provides in the trust instrument 
that on the termination of the trust the 
property shall, in certain contingencies, 
pass in remainder to a class of persons de- 
scribed as the settlor’s next of kin—so that 
they take by purchase rather than by de- 
scent—in that event the settlor and life 
beneficiary are not the only person or per- 
sons beneficially interested in the trust. 
Hence he or they cannot revoke the same in 
the absence of consents by all the persons 
in being who are presumptively beneficially 
interested in the fund by remainder. 


‘The ability on the part of the settlors, 
either to permit their next of kin to take by 
descent or to make inter vivos gifts to 
their next of kin to be taken by purchase, 
has implications of highly practical impor- 
tance. For instance, if a settlor’s next of 
kin are merely to take by descent, so that 
the settlor can revoke the trust, the interest 
of the settlor in the trust property is sub- 
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ject to the rights of creditors and to an 
estate tax on the settlor’s death. But if a 
settlor makes an inter vivos gift in re- 
mainder, which his next of kin take by 
purchase and which the settlor cannot re- 
voke without the consent of all the pros- 
pective donees, such gift in remainder does 
not necessarily give rise to a similar tax. 
The legal privilege to effectuate either pur- 
pose and to incur its consequences is un- 
questioned. But which purpose was intended 
by the settlor is sometimes a difficult ques- 
tion of construction. 


‘There has been a lack of harmony in the 
decisions as to who are persons beneficially 
interested within the meaning of Section 23 
of the Personal Property Law. The test 
seems to be the intent of the settlor as to 
retaining a reversion in himself, or giving 
beneficial interests in other persons. This 
is a question of construction with reference 
to the particular deed of trust involved.’ 


One hundred two footnotes of exhaustive 
citations and references. 


Power of Probate Court to Compel 
Attorney to Refund Excessive Fee 
Voluntarily Paid by Executor or 
Administrator— 


“Yale Law Journal,” Notes. 
Pages 153-156. 


November, 1934. 


‘Having made a payment to an attorney 
for services rendered to an estate, the ques- 
tion arises as to the power of the fiduciary 
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to recover from the attorney the excess 
above the allowance permitted by the court 
for counsel fees. * * * 

‘There are few cases that directly decide 
whether or not a probate court has power 
to compel the repayment by an attorney of 
an excessive fee paid to him by a personal 
representative. Of the cases that exist, all 
in jurisdictions other than New York are 
uniformly in accord with the present deci- 
sion in denying such power. For it is said 
that since an attorney may not without 
statutory authority bring suit directly 
against an estate for services rendered, be- 
cause the determination of fees is consid- 
ered to be an issue solely between him and 
the fiduciary, therefore the estate, as repre- 
sented by its administrator or executor, 
ought not to be permitted to demand from 
the attorney a refund of sums paid volun- 
tarily to him. It would seem that a decision 
of this nature ought to be placed upon 
broader grounds than the fact that an at- 
torney may not pursue his remedy against 
the estate itself. Between him and the 
fiduciary exists the relationship of attorney 
and client, and in accordance with the gen- 
eral principles governing that relation this 
issue should be decided. 





‘There is at the outset the question as to 
whether the attorney could under the pres- 
ent circumstances be compelled in an action 
at law instituted by the fiduciary to make 
restitution of the excessive fee. When an 
attorney retains from moneys of his client 
an unreasonable amount for his services, a 
court will not hesitate to consider the value 
of the performance rendered and require 
him to remit any amount above a proper 
charge. But if the client, as here, has made 
a voluntary payment, there is some doubt 
as to the power of a court to direct a re- 
fund, and under ordinary conditions there is 
slight likelihood that it will, in the absence 
of a showing that the attorney has been 
lax or fraudulent in the execution of his 
duties. The present situation is unusual. 
In employing an attorney the personal rep- 
resentative is acting not primarily in his 
own interest but rather in the interest of 
the estate, and by statute he is required to 
account for the expenditures he has made 
during the course of administration. If he 
has already paid for the legal services ren- 
dered to him, in all probability he accepted 
the judgment of his attorney as to the rea- 
sonableness of the charge. Accordingly, if 
thereafter the probate court reaches the 
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conclusion that the amount of the fee was 
not justified, it should be the attorney rather 
than the fiduciary who ought ultimately to 
repay the excess. 

‘Although the. present decision does not 
necessarily deprive the administratrix of 
her remedy at law, nevertheless to require 
her to suffer the expense, delay, and trouble 
of an entirely new action “would be a post- 
ponement of justice equivalent to a denial.” 
Probate jurisdiction, governed by statute, is 
never in express terms so limited that it 
may not supervise the conduct of an attor- 
ney acting in behalf of an estate. If the 
attorney assesses an unreasonable fee on the 
fiduciary, the probate court should remove 
the burden of a surcharge from the shoul- 
ders of the fiduciary and his sureties by as- 
suming full power to compel the attorney to 
repay the excess. Conceding that under these 
circumstances the court should have such 
jurisdiction, in the exercise of that jurisdic- 
tion the court ought also to entertain sum- 
mary proceedings. Where an attorney has 
money to which his client is, ex aequo et 
bono, entitled, he may ordinarily be com- 
pelled in a summary action, as an officer of 
the court and within its sound discretion, to 
make restitution. The case at hand appears 
to be eminently suited to the extension by 


the probate court of this same form of re- 
lief, for the amount to be recovered is cer- 
tain and the right to a remedy should be 
unquestioned.’ 

Eighteen footnotes of citations and refer- 
ences. 


Wills—Joint and Mutual—Secret Rev- 
ocation— 
“The University of Chicago Law Review,” Recent 
Cases—Illinois, December, 1934. Pages 157-158. 

‘H and W executed a joint and mutually 
reciprocal will. Later H, without notice to 
W, executed another will with different pro- 
visions. In a suit in equity brought after the 
revoking will was admitted to probate held, 
one justice dissenting, the decree requiring 
a distribution according to the joint will be 
affirmed. Curry vs. Cotton, 356 Ill. 538, 151 
N. E. 307 (1934). 

‘A joint will is a single instrument consti- 
tuting the will of two persons. If the testa- 
tor has the power to revoke then the revok- 
ing instrument will be probated but because 
of a contract he may have lost the privilege 
of revoking; a bill in equity will lie to en- 
force the contract. Allen vs. Bromberg, 163 
Ala. 621, 50 So. 884 (1909); Estate of Rolls, 
193 Cal. 594, 226 Pac. 608 (1924). The mere 
physical form of the instrument is often 
made the basis of presumption or even of 


absolute rules of law as to the existence of a 
contract not to revoke. Thus it is often said 
that a joint will is sufficient evidence of the 
existence of a contract while separate wills, 
though similar and mutual and executed 
simultaneously, are not. Edson vs. Parsons, 
155 N. Y. 555, 50 N. E. 265 (1898); Kenney 
vs. Kenney, 45 Oh. App. 249, 186 N. E. 853; 
see Frazier vs. Patterson, 243 Ill. 80, 90 N. 
E. 216 (1909); Wagon Blast vs. Whitney, 
12 Ore. 83, 6 Pac. 399 (1895); Gray vs. Per- 
petual Trustee Co. [1928] A. C. 391. Some 
courts, perhaps assuming the existence of a 
contract, have then proceeded to treat joint 
and mutual wills as if they were inherently 
different from ordinary wills with “revoca- 
tion” of them effective only if made with 
notice while both parties are alive, or per- 
haps unless the survivor accepts no benefits 
under the will. See In re Lage, 19 F.' (2d) 
153 (D. C. Iowa 1927); Campbell vs. Dun- 
kelberger, 172 Ia. 385, 153 N. W. 56 (1915); 
Wright. vs. Wright, 215 Ky. 394, 285 S. W. 
188 (1926). Other courts have held these 
wills to be “irrevocable” under all circum- 
stances. Stevens vs. Myers, 91 Ore. 114, 177 
Pac. 37 (1918); Prince vs. Prince, 64 Wash. 
552, 117 Pac. 255 (1911). These courts also 
hold that if no contract can be found the 
“revocation” may be secret and will be 
effective even if the survivor has accepted 
benefits under the will. Wilson vs. Gordon, 
73 S. C. 155, 53 S. E. 79 (1903). 


‘The Illinois cases, while often mention- 
ing “compact” and “agreement” and occa- 
sionally even “contract,” have stated and 
repeated many dogmatic rules purporting to 
govern the “revocability” of joint wills. The 
leading case has been Frazier vs. Patterson, 
243 Ill. 80, 90 N. E. 216, 27 L. R. A. (N.S.) 
508 (1909), which indicates that joint and 
mutual wills are inherently different from 
ordinary wills and can only be revoked ac- 
cording to certain set rules. Such arbitrary 
rules, undesirable in that they are not based 
on the intention of the parties, are entirely 
foreign to the flexible rules of contracts. 
Their true basis has not been satisfactorily 
explained. In fact the rules are slightly in- 
consistent, or at least differ as to the effec- 
tiveness of a secret revocation during the 
joint lives of the makers. Curry vs. Cotton 
is the first case squarely raising this ques- 
tion and therefore requiring an explanation 
of the reasons for the rule. 


‘Both the majority and the dissenting 
opinions found solace in one or more of the 
dogmatic rules. But both opinions abandon 
these rules as governing the case and re- 
duce the issue to that of the existence of a 
contract. 
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New York Trust 
Company 


Member of the Federal Reserve System and of the New York Clearing House Association 
I0O BROADWAY 


40th St. & Madison Ave. 


Fifth Ave. & 57th St. 


CONDENSED STATEMENT OF CONDITION 
At the close of business, December 31, 1934 


RESOURCES 


Cash on Hand, in Federal 
Reserve Bank and Due 
_ from Banks and Bankers $110,574,629.07 


United States Government 
Securities . . 111,030,721.71 


Reconstruction Finance 
Corporation Notes . 2,500,000.00 


Other Bonds and Securities 39,047,566.39 
Loans and Bills Purchased. 110,236,734.56 


Accrued Interest and Other 


Resources . 3,396,547.57 
2,079,557.92 


539,675.54 


Mortgages Owned . 
Equities in Real Estate 


Banking Houses — end 
and Leasehold ' 


Customers’ Liability for 
Acceptances and. Letters 
of Credit 


Liability of Others on Ac. 
ceptances, etc., Sold with 
Our Endorsement 


2,250,359.98 


8,244,434.23 


15,488.19 


LIABILITIES 

Capital . $12,500,000.00 

Surplus . —20,000,000.00 

Undivided 

Profits . 1,361,490.44 $33,861,490.44 
Reserves: 

10,337,552.62 
2,168,804.15 


For Contingencies 

For Taxes, Interest, etc.. 
Deposits . 298,318,067.13 
Outstanding 

Checks . 35,839,690.38 334,157,757.51 
Dividend Payable January 

a. a ee 625,000.00 


Acceptances and Letters of 
Credit... . . « » « @7ep622-25 


Acceptances, etc.,Sold with 


Our Endorsement 15,488.19 


$389,915,715.16 


United States Government obligations and other securities carried at $25,256,027.14 in the above 
statement are deposited to secure public and trust deposits and for other purposes required by law. 
PE SRS 


Trustees 


MALCOLM P. ALDRICH 
New York 


ARTHUR M. ANDERSON 


RUSSELL H. DUNHAM 
President, Hercules Powder Company 


EDWARD E. LOOMIS 
President, Lehigh Valley Railroad Co. 


ROBERT A. LOVETT 


J. P. Morgan & Company 


MORTIMER N. BUCKNER 
Chairman of the Board 


JAMES C. COLGATE 
James B. Colgate & Company 


WILLIAM F. CUTLER 
Vice-President 


American Brake Shoe & Fdy. Co. 


FRANCIS B. DAVIS, JR. 


President, United States Rubber Co. 


HARRY P. DAVISON 
J.-P. Morgan & Company 


SAMUEL H. FISHER 
Litchfield, Conn. 


JOHN A. GARVER 
Shearman & Sterling 


ARTEMUS L. GATES 
President 


F. N. HOFFSTOT 


President, Pressed Steel Car Co. 


B. BREWSTER JENNINGS 
Standard Oil Co. of New York 


Brown Brothers Harriman & Co. 


HOWARD W. MAXWELL 
New York 


HARRY T. PETERS 
New York 


DEAN SAGE 
Sage, Gray, Todd & Sims 


LOUIS STEWART, SR. 
New York 


VANDERBILT WEBB 
Milbank, Tweed, Hope &* Webb 
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Books and Brochures Reviewed 


Federal Tax Handbook 1934-1935 

By ROBERT H. MONTGOMERY, C.P.A. of Ly- 

brand Ross Brothers and Montgomery; attorney, 

past president New York State Society of Certified 

Public Accountants; author of fifteen tax man- 

uals. Published late December, 1934, by The Ron- 

ald Press Company, New York. XIV, 1158 pages, 
price $10. 

The Montgomery Tax Manuals are so 
well known to the many thousands who are 
concerned with Federal tax problems that 
little need be said regarding the actual con- 
tents of this book other than to state that 
this new manual is on the Revenue Act of 
1934. Mr. Montgomery makes plain, posi- 
tive recommendations of what to do in many 
likely questions respecting income, estate, 
gift, capital stock and excess profits taxes. 
He anticipates the probabilities as to the 
position the Treasury will take on the new 
provisions of the 1934 law, discusses doubt- 
ful rulings and decisions and gives his per- 
sonal comments and suggestions. 

In the preface to the current edition, after 
briefly reviewing the history of Federal 
taxation from 1913 to 1934, the author says 
in part: 

‘Avoidance does not even involve moral 
turpitude. When tax rates are oppressive 
and unscientific, the instinct of self-preser- 
vation asserts itself strongly. When there 
is no concealment of material facts, there 
can be no “wilful” evasion. There is not 
even negligence. The law purports to define 
in meticulous detail what sort of transac- 
tions are taxable. If taxpayers can think of 
a way of doing something, which way is not 
forbidden in the law, there is no fraud, nor 
attempted evasion. The courts uniformly 
protect taxpayers who merely select meth- 
ods of transacting business which involve 
the least or no liability for tax. The position 
of taxpayers under a highly intricate tax 
law is not that of an independent, impartial 
judge trying to be fair no matter who is 
hurt. No possible criticism can be directed 
at taxpayers who follow the law as it is, 
rather than as it would be, if Congress had 
said something else. 

‘The newspapers have been full of criti- 
cisms of taxpayers who have deducted losses 
during recent years. Usually the taxpayers 
have been accused of “evading” taxation. 
We are told that Congress has now stopped 
most of these nefarious practices, and that 
the next Congress will go still further. The 
only inference is that hereafter losses will 
not be allowable deductions. No one seems 
to sympathize with the taxpayer’s actual 
position. Perhaps he paid $100,000 for 
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securities in 1929. He sold them in 1931 for 
$20,000. He had income from other sources 
on which, if he had no allowable deductions, 
he would pay a tax of $10,000. He deducts 
his security loss of $80,000 and pays no tax. 
Lately he has been called a malefactor. 

‘It is not obvious that he is actually out 
of pocket the difference between $80,000 and 
$10,000? The $100,000 investment may have 
represented the savings of a lifetime. Dur- 
ing the years he was saving the $100,000 he 
paid taxes on it, probably much in excess 
of $10,000. He deserves sympathy, not criti- 
cism, even though the sale was made to his 
wife. If the sale was made at market prices 
and all of the other elements of a valid sale 
were present, the loss was allowable under 
the law. 

‘The important point is that something 
which cost $100,000 dropped to $20,000. No 
attempt should be made to deprive tax- 
payers of the opportunity to offset losses 
against gains. There should be no unjust 
and unscientific provisions in tax laws. It 
will be deplorable if taxpayers take the 
same attitude toward tax laws as they did 
toward the Eighteenth Amendment. 

‘I do not believe in threats; I do believe 
in cooperation. As I have pointed out in my 
tax books, there are many allowable deduc- 
tions of which taxpayers do not take ad- 
vantage. There are many lawful ways of 
reducing taxes. No one can criticize tax- 
payers who follow the tax laws and at the 
same time minimize their burden. Certainly 
taxpayers have had little to do with fram- 
ing tax measures. If there has been no co- 
operation it is not the fault of taxpayers. 

‘As they have little chance of controlling 
the spending power of government through 
their elected representatives, the only in- 
dividual actions that taxpayers can take 
which directly have any results seem to be 
to refuse to pay any unlawful tax, to seek 
to reduce their taxes to a minimum, and to 
refuse to pay larger taxes than can lawfully 
be required.’ 


The Taxation of Banks 


Published 1934 by National Industrial Conference 
Board, Inc., New York. Prepared by LEWIS H. 
KIMMEL of the Conference Board’s Research 
Staff. X, 148 pages, price, $2.50. 


This comprehensive study of the eco- 
nomic aspects of bank taxation analyzes the 
effects of taxation on bank profits, loan and 
investment policies, and on the services 
banks render to their communities. In the 
foreword to the study Virgil Jordan, Presi- 
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dent of the Board, says in part, as follows: 

“Each state has the power to devise its 
own tax system and to determine the man- 
ner and extent of business taxation, so long 
as the requirements of the Federal Consti- 
tution are observed. For a variety of reasons 
the states have used this freedom of action 
to develop their own methods of taxing 
business without much regard to policies of 
other states. Gradually, however, the need 
for uniformity in methods of taxing busi- 
ness and in administrative procedure came 
to be recognized, and efforts made to this 
end have been at least moderately success- 
ful. 

“In bank taxation, on the other hand, the 
trend has been in the opposite direction. 
The taxation of national banks by the states 
is not only subject to general constitutional 
restrictions but it also must conform with 
the limitations imposed by a federal statute. 
Only the methods prescribed by this statute 
may be used. Prior to 1923 national banks 
could be taxed for state and local purposes 
on the value of their shares and on their 
real estate. Since the states are not allowed 
to discriminate against national banks and 
in favor of banks with state charters, and 
only one method of taxation other than the 


real estate tax was authorized, the methods 
of taxing all commercial banks developed 
along similar lines in the several states. 
Amendments of the federal statute in 1923 
and 1926, which were directly related to an 
important Supreme Court decision in 1921, 
permitted the adoption of new methods of 
taxing national banks. These amendments, 
together with court decisions that nullified 
the bank tax laws of a number of states, led 
to the development of marked differences 
among the states in the methods used in tax- 
ing banks. Similarity in method, for many 
years an outstanding feature of bank taxa- 
tion, had disappeared. 

“The problems of bank taxation are gen- 
erally viewed as problems of law rather than 
of economics. This approach has developed 
because of the difficulties that the states have 
had in devising a method for taxing banks 
that would conform with federal limitations 
and at the same time constitute a logical 
component of the state and local tax system. 
In this study emphasis is placed on the eco- 
nomic aspects of bank taxation. Legal limi- 
tations and difficulties, however, are consid- 
ered. A thorough understanding of the legal 
aspects of bank taxation is an essential part 
of the background for the analysis of the 
economic problems involved.” 

This study of the troublesome problem of 
bank taxation is confined to taxes applicable 
to banks engaged in commercial banking, 
including national banks, state banks and 
trust companies. Special taxes applicable to 
savings banks, private banks and miscellane- 
ous banking institutions are not treated. 
Taxes imposed by state statutes, are empha- 
sized throughout the study. Trends in bank- 
ing taxation, 1921 to 1934 are ably presented 
in 44 pages, followed by a chapter devoted 
to an analysis of changes in principal meth- 
ods of taxing banks. 

The next chapter discusses taxes as a fac- 
tor in banking operations, followed by one 
which takes up a study of “The Incidence of 
Bank Taxes.” Twenty-three pages are given 
over to the subject of “Bank Taxation, The 
Capital Structure of Banks, and Banking 
Operations and Functions.” 

The last chapter of the book gives the con- 
clusions drawn by Mr. Kimmel. We quote the 
first paragraph of these conclusions: 

“This study shows three major trends in 
bank taxation during the period 1921 to 1934: 
(1) a trend from the property tax on share 
value to the income measure; (2) a trend 
from general property rates on share value 
to low and special rates on the same base; 
and (3) a trend towards exemption or spe- 
cial treatment of surplus and undivided 
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profits in states retaining the general prop- 
erty tax on share value. The methods used 
in taxing banks and their effects were ana- 
lyzed in the latter part of the study. The 
conclusions suggested may conveniently be 
grouped in three classes: (1) those pertain- 
ing to the effects of bank tax policy upon 
governmental revenues; (2) those concern- 
ing the effects upon banks, their capital 
structure and operations; and (3) those per- 
taining to bank taxation and business or- 
ganization.” 

A ratio analysis of taxes as a factor in 
banking operations is an important feature 
of the book. Ratios are given for taxes to net 
profits, taxes to capital funds and taxes to 
earning assets. Mr. Kimmel examines also 
the incidence of bank taxes and the effects 
of specific forms of taxation on the capital 
structure of banks and banking operations. 

Thirty-four tables. 


Auditing Theory and Practice—Fifth Re- 
vised Edition 

By ROBERT H. MONTGOMERY, C.P.A., attor- 

ney, and member of the firm of Lybrand, Ross 

Bros. and Montgomery. Published 1934, by The 

Ronald Press Company, New York, 1934. viii, 772 

pages, price $6.00. 

Events of the past few years have 
brought to the professional accountant ever- 
increasing recognition, as an important 
counsel of business. The public’s viewpoint 
on the auditor’s work and responsibilities 
has changed a great deal. It has been essen- 
tial for accountants to develop many new 
methods and practices in order to meet the 
new standards and new conditions that have 
developed in transacting business. The fifth 
edition of this book has been largely revised 
and rewritten in order to present these new 
developments. 

As this book deals with a broad field there 
is a large amount of material; however, the 
book is so arranged that the reader can 
readily locate the matter which he desires 
to find quickly. Each of the thirty-two chap- 
ters shows the contents with page numbers 
and there is an exhaustive topical index. 


Closed and Distressed Banks 
By CYRIL UPHAM and EDWIN LAMKE. Pub- 
lished by The Brookings Institute, Washington, 
D. C.; 1934. 280 pages: $2.50. 

The record, to date, of bank failures and 
suspensions is presented in this comprehen- 
sive study of administrative problems and 
results from liquidation, reorganization, re- 
opening or sale of distressed banks through- 
out the United States since the bank holi- 


day of March, 1933. While not an analysis 
of causes of bank failures, it is concerned 
with governmental policies for prevention 
of failures or aid of banks and depositors 
which have suffered difficulties. 

Actions of the various governmental and 
cooperative agencies created to strengthen 
or repair the banking structure in cases of 
embarrassment, and emergency measures 
to relieve the situation are likewise re- 
viewed. Chapters are included on Super- 
vision of closed National and State banks 
and Trust Companies, Liquidation Process 
and Expenses, Losses to Depositors and 
Stockholders, Reorganization Procedure, 
R. F. C. Loans and Capital Investments. 

Numerous charts and statistics are given 
on the status and trend of banking fatali- 
ties and their effects in the various states, 
and many individual instances are cited to 
show procedure and experience of both 
bank and depositor under the various plans 
of financial aid or salvage procedure, sup- 
ported also by figures from the Comptroller 
of the Currency, Federal Reserve. Board 
and State Banking departments, covering 
various periods. Contributions to the res- 
toration of bank solvency by such agencies 
as the Federal Reserve system, Federal De- 
posit Insurance Corporation, Home Owners 
Loan Corporation and Farm Credit Admin- 
istration are outlined. 


Proceedings of The Twenty-Eighth Annual 
Convention of The Association of Life In- 
surance Presidents Held December 13-14, 
1934. 


Published by The Association of Life Insurance 

Presidents, 165 Broadway, New York, N. Y. 240 

pages, gratis. 

A portion of the list of subjects discussed 
at this important convention follows: 


Some Obstacles to Recovery; Cooperation 
of Government and Private Institutions in 
Solving the Home Mortgage Problem; 
Science, Your Obedient Servant; Life Insur- 
ance in the Service of America’s Health; Life 
Insurance in Economic Crises; Investing For 
Security—A Life Insurance Service; The 
Public Service of Insurance Supervision; 
State Government at the Crossroads, or 
Normal Functioning in Abnormal Times; 
The Humanity of Life Insurance; American 
Ideals in Agency Service. 

The “Proceedings” also lists the companies 
represented in the Association, the members 
and guests as shown by the registration list, 
the free publications issued by the Associa- 
tion and a cumulative index of the proceed- 
ings of the Association 1907-1934 inclusive. 





MANUFACTURERS 
TRUST COMPANY 


Condensed Statement of Condition as at close of business 
December 31, 1934 


RESOURCES 


Cash and Due from Banks $111,759,696.53 


U.S. Government Securities 207,383,889.90 


(Includes Bonds Guaranteed by the United 
States Government) 


State and Municipal Bonds 20,569,637.13 
Other Securities 50,180,281.58 
Loans and Bills Purchased 149,989,598.36 
Mortgages 25,383,939.09 
Banking Houses 15,687 500.09 
Other Real Estate Equities 4,444,591.95 
Customers’ Liability for Acceptances 16,272,678.62 
Accrued Interest and Other Resources 3,075,387.19 


$604,747,200.44 


LIABILITIES 


$32,935,000.00 
Surplus and Undivided Profits .... 10,297,483.19 
Capital Notes 25,000,000.00 
Reserves 18,574,777.86 
Dividend (Payable January 2, 1935) . 411,687.50 
Outstanding Acceptances 17,211,521.98 
Deposits 500,316,729.91 


$604,747,200.44 


HARVEY D. GIBSON, President 


Head Office: 55 Broad Street, New York City 


Member Federal Reserve System 
Member New York Clearing House Association 





Changes in Banking and Trust Field 


CALIFORNIA 


San Francisco—R. B. Motherwell has 
been elected president of Wells Fargo Bank 
& Union Trust Company. Formerly vice 
president, Mr. Motherwell succeeds F. L. 
Lipman, who becomes chairman of the 
board of directors after fourteen years in 
the presidency. Mr. Lipman announces that 
no change in policy is contemplated. 

San Francisco—Parker Maddux, presi- 
dent and formerly trust officer of the San 
Francisco Bank, announces that Jackson D. 
Baker, assistant trust officer and assistant 
cashier, has assumed the trust officership. 
Clarence B. Howell has succeeded to Mr. 
Baker’s former position. 

Los Angeles—At the annual meeting of 
the Seaboard National Bank, Charles Mar- 
ble was elected trust officer, and G. A. 
Wheaton was advanced from auditor to 
comptroller. 

Redding—Northern California National 
Bank and Redding Savings Bank, owned by 
Anglo National Corp., have been converted 
into the Redding branch of the Anglo Cali- 
fornia National Bank, with E. C. Frisbie 
as manager. 

Colusa—Bank of America, N. T. & S. A. 
has established a branch at Colusa under 
managership of L. M. Westphal, formerly 
of Stockton. With the recent authorization 
of permits to operate sixty-one additional 
offices, the Bank of America has a total of 
424 branches in 256 California cities and 
towns. 

Gridley—J. W. Reinhardt has been pro- 
moted from assistant manager to manager 
of the Bank of America’s Gridley branch. 

San Francisco—Announcement was re- 
cently made by Bank of America (Califor- 
nia) of election of L. M. Giannini, senior 
vice president of Bank of America, N. T. 
& S. A., as president of the state bank to 
succeed Will Morrish. 

CONNECTICUT 

Hartford — Hartford National Bank & 
Trust Company announced important 
changes at its recent annual meeting. The 
positions of chairman and vice chairman of 
the board were abolished, John O. Enders, 
chairman, becoming chairman of the execu- 
tive committee, and Henry T. Holt, vice 
chairman, becoming first vice president. 
Robert B. Newell continues as president. 
Alexander G. Stronach, trust officer, was 
elected vice president and trust officer, and 
William B. Dana, associate trust officer, 
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was made vice president and associate trust 
officer. W. C. MacDonough, assistant secre- 
tary, and Frank A. Hagarty also become 
associate trust officers, and Milton Glover 
associate investment officer. Ostrom Enders, 
cashier, is now vice president and cashier. 

Bridgeport—First National Bank & Trust 
Company has elected Lewis A. Shea, for- 
merly vice president, as executive vice 
president. Robert A. Beers has been named 
vice president, being succeeded as cashier 
by E. Merrill Beach. Frank T. Staples re- 
signed as trust officer. 

Hartford—Travelers Bank & Trust Com- 
pany announces the promotion of John A. 
Bolles, assistant secretary, to the position 
of associate trust officer. 

Greenwich — F. Reginald Gisborne, Jr., | 
was appointed secretary to succeed A. W. 
W. Marshall at the Greenwich Trust Com- 
pany. Mr. Gisborne also retains his post as 
treasurer. Eugene G. Blackford, elected by 
the trust company last November, has as- 
sumed his duties as president. 

Portland—Oliver B. Ellsworth, president 
of the Riverside Trust Company of Hart- 
ford, was elected president of the Portland 
Trust Company to succeed the late Andrew 
Shepard. 

Hartford—Sidney E. W. Clarke, in charge 
of real estate in the Phoenix State Bank & 
Trust Company, has been appointed as an 
assistant cashier. 


FLORIDA 


Panama City—The Florida Bank has 
been organized in Panama City as a new 
member of the Florida National group and 
is scheduled to open this month. W. A. 
Redding, vice president of the Florida Na- 
tional Bank of Jacksonville, is president, 
and Joseph H. Riggs, also of the Florida 
National, has been chosen first vice presi- 
dent of the new bank. 

Miami—First National Bank announces 
election of Victor H. Ehrhart as chairman of 
the board succeeding E. C. Romfh, resigned. 


GEORGIA 

Augusta—National Exchange Bank an- 
nounces the elevation of E. A. Stubbs, 
executive vice president, to the presidency. 
Percy E. May, formerly president, becomes 
chairman of the board, and W. T. Wiggin 
has been advanced from cashier to vice 
president. R. C. Bailie, Jr., was elected trust 
officer. 

Atlanta—Roff Sims was elected an as- 
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sistant trust officer at the annual meeting 
of the Trust Company of Georgia. 

Atlanta—First National Bank of Atlanta 
announces the promotion of three branch 
managers from assistant cashierships to 
assistant vice presidencies. They are, Al- 
bert Matthews, Claud Blount and Ralph 
Huie. 

Atlanta—Haynes McFadden, Jr., recently 
managing editor of The Southern Banker, 
has joined the editorial staff of Rand, Mc- 
Nally & Co. of Chicago. 

ILLINOIS 

Chicago—The First National Bank of 
Chicago has elected Clarence Eichenberger 
and Harvey Schluter as personal trust offi- 
cers and promoted three assistant cashiers: 
J. H. C. Templeton to vice president, Austin 
Jenner and Philip Riesterer to assistant 
vice presidents. It was also announced that 
none of the directors re-elected has been 
named by the R. F. C. 

Chicago—City National Bank & Trust 
Company announces election of W. G. 
Sturm and C. S. Tuttle as trust officers, 
and J. J. Bickel, Jr., as assistant trust 
officer. 

Chicago—The reorganized Kaspar-Ameri- 
can State Bank, closed in June, 1932, has 
opened with new capital of $250,000. 

Chicago—Chicago Title & Trust Company 
announces election of Charles E. Carnahan 
as an assistant trust officer. Mr. Carnahan 
had been associated with a Chicago law 
firm prior to joining the trust company in 
1932. 

Chicago— American National Bank & 
Trust Company announces appointment of 
Leslie H. Klawans as trust officer. 

Chicago—The Comptroller of the Cur- 
rency has announced appointment of Nu- 
gent Oberwortmann as chief national bank 
examiner of the seventh Federal Reserve 
district. Mr. Oberwortmann had been with 


the Federal Deposit Insurance Corp. and 
the Federal Reserve Bank of Kansas City. 

Chicago—Merchants National Bank in 
Chicago has been chartered with $200,000 
capital. 

Chicago — Metropolitan Trust Company 
announces the election of Benjamin V. Hal- 
stead as corporate trust officer, and Charles 
M. Horth as personal trust officer. 

Chicago—The Merchants National Bank 
opened last month as a reorganization of 
Madison-Kedzie Trust & Savings Bank, 
with George R. Boyles as president. 


IOWA 


Keokuk—J. A. Dunlap is president of the 
new Keokuk National Bank, which opened 
last month with capital and surplus of 
$240,000. E. R. Cochrane is vice president. 
KENTUCKY 

Elizabethtown — First-Hardin National 
Bank has elected Marvin L. Underwood of 
Louisville, formerly national bank exam- 
iner, as president. He succeeds the late 
W. C. Montgomery. 

Louisville—Liberty Bank & Trust Com- 
pany has taken a national charter and now 
operates under the title of Liberty National 
Bank & Trust Company of Louisville. It 
has been granted full trust powers. 

Louisville — Neville Blakemore was re- 
cently appointed an assistant trust officer 
of Kentucky Title Trust Company. 


LOUISIANA 


Welch—E. F. Hardcastle has been ap- 
pointed manager of the Welch branch of 
Calcasieu-Marine National Bank. He was 
manager of the old Calcasieu National Bank 
branch here. 

MAINE 

Portland—Edward W. Cox, chairman of 
the board of Portland National Bank, be- 
came president of the bank, following recent 
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retirement of Charles G. Allen after forty- 
six years’ association with the bank. 

Waterville—Full trust powers have been 
granted to the First National Bank of 
Waterville. 


MARYLAND 


Baltimore—Francis B. Weirs, trust officer 
of the Union Trust Company, was recently 
elected an assistant treasurer, and Fred- 
erick P. Storm, trust officer, according to 
the recent annual statement of the company. 


MASSACHUSETTS 


Newburyport — Richard F. Churchill, 
treasurer of Somerset Savings Bank of 
Somerville, has been elected vice president 
and cashier of First & Ocean National Bank 
here. Mr. Churchill, once secretary of the 
National Bank Association of Massachu- 
setts, succeeds L. S. Finger, who is now 
with the Andover Savings Bank. 

Brookline — Norfolk County Trust Com- 


pany, recent merger of six suburban Bos-. 


ton banks, opened January 2 and has become 
a member of the Federal Reserve system. 
Directors of the individual bank boards are 
retained on advisory committees. 

Chelsea—Louis R. Kiernan, attorney, has 
been chosen president of Chelsea Trust 
Company to succeed Campbell Bosson, re- 
signed. 

New Bedford—Frank B. Chase, vice 
president and trust officer of the First Na- 
tional Bank, died recently after serving the 
bank for sixteen years. 

Boston—Joseph W. Hyde was recently 
appointed as assistant secretary in the cor- 
porate trust department of New England 
Trust Company, according to recent annual 
statement of the company. 

Worcester—Ralph C. Ordway has been 
appointed as- 
sistant trust 
officer of Wor- 
cester County 
Trust Com- 
pany, accord- 
ing to the 
year-end state- 
ment of the 
company. 

Quince y— 
Theophilus 
King has re- 
tired from the 
Granite Trust 
Company after 
serving as 
president since 
1886. He is 
succeeded by 
his son, Delce- 
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vare King, who has been vice president since 
1910. William J. Martin, formerly vice presi- 
dent, has been elected executive vice presi- 
dent. 

Greenfield—Directors of First National 
Bank & Trust Company and of the affiliated 
Crocker National Bank of Turners Falls, 
have voted for merger of the two banks, the 
latter to be operated as a branch. 


MICHIGAN 


Detroit — George Kirchner, president of 
Union Guardian Trust Company, announces 
that Hiram H. Walker has been elected a 
vice president of the ccmpany, an exclu- 
sively fiduciary institution. 

Detroit—First National Bank of Detroit 
and Guardian National Bank of Commerce 
have earned profits during receivership 
more than sufficient to meet liquidation ex- 
penses, according to B. C. Schram, receiver. 

Flint—National Bank of Flint announces 
the election of Wilfred C. Dickie, trust .offi- 
cer, and H. B. Ward, cashier, as vice presi- 
dents. 


MINNESOTA 

Minneapolis—Northwestern National Bank 
& Trust Company has announced the follow- 
ing promotions: Clarence E. Drake, trust of- 
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ficer, to assistant vice president and trust 
officer; Roy N. Gesme, assistant trust officer, 
became assistant secretary; Morris K. Mark 
was elected assistant vice-president and trust 
officer. Grant W. Anderson was named an 
assistant vice president and is succeeded as 
assistant cashier by Floyd Simons. 


MISSISSIPPI 

Jackson—M. D. Brett, vice president and 
trust officer of Citizens Bank & Trust Com- 
pany at Marks, has been named Comptroller 
of Banks for Mississippi by Governor Con- 
ner. He succeeds J. S. Love. 

MISSOURI 

St. Joseph—St. Joseph Stock Yards 
Bank has been acquired by the First Banks 
group and the title changed to First St. 
Joseph Stock Yards Bank, officers continu- 
ing in the same capacities. G. E. Porter, 
formerly president of First State Bank, has 
been made president of the First Trust 
Company, Mr. Ford becoming chairman of 
the board. Lloyd A. Walker, formerly cash- 
ier of the state bank, is an assistant secre- 
tary of the trust company. 

Kansas City—Raymond E. Law assumed 
the presidency of Drovers National Bank, 
following retirement of Harry L. Jarboe as 
president and trust officer. Mr. Law had 
been vice president of Stockyards National 
Bank in East St. Louis, Ill. 

Kansas City—Commerce Trust Company 
announces election of Charles M. Vining 
as vice president and of E. G. Armstrong 
as controller. Mr. Vining had been a vice 
president of the company eight years ago. 
Mr. Armstrong was named to the post va- 
cated by Ben Young, now of Detroit. 

Kansas City — The Merchants Bank 
elected R. A. Edlund, cashier, as a vice 
president at the recent annual meeting. 

St. Louis—Emil W. Kubik of the trust 
department of Mississippi Valley Trust 
Company, has been admitted to the Missouri 
Bar. 

St. Louis—A. W. Thias and F. E. Eaton, 
vice presidents of Mercantile-Commerce 
Bank & Trust Company; J. E. Cantwell, 
assistant secretary, and Louis Lamb were 
retired on the company’s insurance plan 
this month. 

Kansas City — Nugent Oberwortmann, 
formerly with the Kansas Banking Depart- 
ment and later the Federal Reserve Bank, 
has been made chief national bank exam- 
iner of the seventh Federal Reserve dis- 
trict. 

St. Louis—Mercantile-Commerce Bank & 
Trust Company, at recent directors’ meeting, 
made the following promotions: Walter L. 
Rahfeld and V. A. Prevalet, formerly as- 


sistant vice president, elected vice presi- 
dents; Ralph J. Kunz, E. M. Durham, ITI, and 
Henry Kroening, assistant cashiers, made 
assistant vice presidents; Roland Olshausen 
appointed assistant cashier. 


NEBRASKA 

Lincoln—Governor Cochran has appoint- 
ed Ben N. Saunders, cashier of Plainview 
State Bank, as state Superintendent of 
Banks. 


NEW HAMPSHIRE 
Concord—Harry L. Alexander, cashier of 
Mechanicks National Bank and president 
of New Hampshire Bankers Association, 
president of the 


has been elected a vice 
bank. 
NEW JERSEY 

Newark—Fidelity Union Trust Company 
announces that Charles F. Ellery and C. 
Leroy Whitman have been elected assistant 
vice presidents. Mr. Ellery, who is also 
president of the American Institute of 
Banking, was formerly assistant trust offi- 
cer and is in charge of the real estate and 
mortgage department. Mr. Whitman had 
been assistant secretary-treasurer. 

Newark—West Side Trust Company has 
elected Nathan Bilder, director and vice 
president, as vice president and counsel. 

Princeton—Princeton Bank & Trust Com- 
pany announces promotion of George Rea 
Cook 3rd from assistant secretary to the 
vice presidency. 

Jersey City—Walter P. Gardner, a for- 
mer judge of the New Jersey Court of 
Errors and Appeals, and vice president of 
the New Jersey Title’ Guarantee & Trust 
Company, has been elected president of the 
company. He succeeds Daniel E. Evarts who 
becomes vice chairman of the board. Howard 
R. Cruse, vice president and trust officer, 

has been elect- 
ed senior vice 
president and 

, counsel. 

Jersey City— 
The Trust 
Company of 
New Jersey 
announced re- 
cently the elec- 
tion of Joseph 
G. Parr as 
president to 
succeed Wil- 
liam C. Hep- 
penheimer, Jr., 
who retired be- 
JOSEPH G. PARR cause of ill 


health. Mr. Parr had been executive vice 
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The only medium through 
which the rulings, past or cur- 
rent, of the New York Stock 
Transfer Association are 
made available. 
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Documents necessary when transfer is by an Executor or Administrator. 

When a Court Order is necessary before transfer. 
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4. Documents necessary when transfer is by a Guardian. 

5. Requirements in case a “Stop” has previously been filed against the 
transfer of the certificate. 

6. Proper forms of endorsement when other than an individual’s signature 

is involved. 

Documents necessary when transfer is by a Trustee. 

Documents necessary when transfer is to a Trustee. 
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When a release under the Federal Estate Tax is necessary. 

Documents necessary when transfer is by a corporation. 
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in Common. 
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Documents necessary when transfer is being made by Executor or Adminis- 

trator before expiration of the time limit for presentation of claims against 
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president of the trust company since merger 
with the Claremont Bank of which he was 
president. Mr. Parr had previously been as- 
sociated with Liberty National Bank of New 
York and Greenville Banking & Trust Com- 
pany of Jersey City which also merged with 
the trust company. He is also president of 
the Jersey City Chamber of Commerce. Wal- 
ter B. French was elected vice president to 
succeed Mr. Parr. 

Trenton—Caleb S. Green is the new presi- 
dent of the Trenton Banking Company, suc- 
ceeding John A. Campbell who continues as 
chairman of the board. Mr. Green was ad- 
vanced from vice president and comptroller 
of the company. 

Trenton—Willet M. Dennis has _ been 
elected president of Hanover Capital Trust 
Company, following resignation of James W. 
West. Charles E. Sommers succeeds Mr. 
Dennis as secretary-treasurer. 

Paterson—Paterson National Bank has an- 
nounced election to the presidency of Evard 
E. Puryear, previously executive vice presi- 
dent. Silas Thomas, formerly president, as- 
sumes the new office of chairman of the 
board. 

Jersey City—Consolidation of, the First 
National Bank of Hoboken with the First 
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National Bank of Jersey City was effected 
December 29 under the latter title, according 
to Kelley Graham, president. Ogden H. 
Hammond, president of the Hoboken bank, 
which will be operated as a branch of Jersey 
City, has been made vice president of the 
consolidated bank. Sidney A. Linnekin has 
been promoted from assistant cashier to as- 
sistant vice president. George D. Cherry con- 
tinues as trust officer, F. T. C. Bartels, trust 
officer at Hoboken, becoming assistant trust 
officer. 

New Brunswick—Charles O’Rourke, pre- 
viously assistant trust officer of Peoples Na- 
tional Bank, named trust officer. Irving L. 
Veghte, cashier, named second vice presi- 
dent. 

South Amboy—First National Bank has 
elected Mrs. Harriet G. Chase as second 
vice president and a director. 

Elizabeth—Elizabeth Trust Company has 
named Andrew C. Eckels as assistant trust 
officer and assistant treasurer, and Arthur 
L. Wells as assistant secretary. 

Montclair—First National Bank & Trust 
Company has appointed Ralph W. Grout 
as assistant trust officer. 

Bernardsville — Alden A. Lofquist was 
elected trust officer and cashier and Ernest 
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Ammermann assistant trust officer and as- 
sistant cashier at the recent meeting of 
Bernardsville National Bank. 

Burlington—Howard F. Lewis, assistant 
cashier of Mechanics National Bank, has 
been elected assistant trust officer. 

Union City—James E. Tierney, assistant 
to president and trust officer at Hudson 
Trust Company, has been made vice presi- 
dent and trust officer. 

Union City—Jefferson Trust Company 
announces appointment of Charles Hoff- 
man, Jr., as secretary and treasurer. 

Passaic—Peoples Bank & Trust Company 
announces election of James A. Crowley, 
executive vice president since reorganiza- 
tion of the bank, as president. William H. 
Stevens was made first vice president and 
treasurer. 

Orange — Roland P. Jackson has been 
elected second vice president and trust offi- 
cer of First National Bank of Orange. He 
was formerly with the trust departments of 
the Equitable Trust and Chase National 
Bank of New Cork. 

South River—Robert F. Fountain, for- 
merly chairman of First National Bank, 
has succeeded Nathan W. Clayton as presi- 
dent, Mr. Clayton becoming chairman. 


NEW YORK 


New York City—Marine Midland Trust 
Company has announced, through the exec- 
utive board, the election of Baldwin Maull 
as vice president in charge of the trust de- 
partment. Mr. Maull had been associated 
with the New York law firm of Sullivan & 
Cromwell. 

New York City — The Manufacturers 
Trust Company has announced the appoint- 
ment of Elliott Debevoise, vice president, as 
vice president in charge of the bank’s per- 
sonal trust department at the head office, 
and promotion of Trust Officer Frederick 


BALDWIN MAULL 


ELLIOTT DEBEVOISE 











E. Lober to vice president in charge of the 
corporate trust department. Ernest Stauf- 
fen, Jr., recently appointed chairman of 
the trust committeee, and Richard Ald- 
crofft, senior trust administrative officer, 
continue in the present capacities. 

Middletown—Orange County Trust Com- 
pany has elected John S. Sammis, vice 
president of the company since 1933, as 
president to succeed James H. Smith, who 
becomes chairman of the board. Mr. Sam- 
mis had previously been vice president of 
Irving Trust Company in New York City. 

Rochester—Elmer B. Milliman and Ben- 
jamin F. Swain, assistant vice presidents of 
Union Trust Company, have been promoted 
to vice presidencies, and Charles Brou- 
mosky, James Cameron, Robert Faulkner 
and Edward Murphy from assistant secre- 
taries to assistant vice presidents. 

New York City—Chase National Bank 
has announced the election of Kenneth C. 
Bell, second vice president, as vice president 
of the Chase Safe Deposit Corp., and Frank 
J. Mooney, formerly second vice president, 
as vice president of the bank. Einar C. 
Funck, James A. MaclIlvaine and Robert 
J. Whitfield were appointed second vice 
presidents. 

Rochester — Howard W. Mathews has 
been appointed treasurer of Genesee Val- 
ley Trust Company. He is succeeded as sec- 
retary by T. Chester Meisch, former assis- 
tant secretary. 

Buffalo—Manufacturers & Traders Trust 
Company announces the election of Burton 
L. Gale, Jr., assistant secretary of the 
company since 1929, as a vice president. 

Rochester—Central Trust Company an- 
nounces election of the following officers: F. 
Dwight Sage, assistant vice president; 
Homer Klumpp, former assistant secretary, 
treasurer; Francis P. Beatty, assistant 
secretary; and Edmund Meyer, auditor. 
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New York City—Bankers Trust Company 
announces the following promotions: H. H. 
Martin and B. J. Morse, trust officers, 
elected vice presidents; W. A. Morgan, Jr., 
and F. A. Cochrane, assistant trust officers, 
elected trust officers; H. E. Mumford, as- 
sistant trust officer, appointed assistant 
secretary. 

New York City—Lawyers County Trust 
Company has announced the election of 
Walter E. Robedee as trust officer to suc- 
ceed W. MacNaughten, resigned. Mr. Robe- 
dee had been assistant trust officer, prior to 
1929 having been with City Bank Farmers 
Trust Company and Guaranty Trust Com- 
pany. ° 

New York City — Continental Bank & 
Trust Company announces the appointment 
of P. J. Hebard, formerly with Colonial 
Trust Company, as an assistant vice presi- 
dent. 

Brooklyn—Percy J. Smith, vice president 
of Lafayette National Bank, has been ap- 
pointed acting president, following resigna- 
tion of Laurence Hendricks. 

Albion—Orleans County Trust Company, 
a member of the Marine Midland banking 
group, recently celebrated its seventy-fifth 
anniversary. 

New York City—Frank K. Houston has 
been elected president of Chemical Bank & 
Trust Company, succeeding Percy H. John- 
ston who continues as chairman of the board, 
and chief executive officer. Mr. Houston, 
tenth president of the 112-year-old Chemical 
Bank, is a graduate of Vanderbilt University. 
After serving as secretary of Tennessee 
Bankers Assn. he was an officer of First 
National Bank of Nashville, of Third Na- 
tional Bank of St. Louis, becoming vice 
president of First National Bank after its 
merger of Third National, and joining Chem- 
ical Bank & Trust Company in 1920 as a 
vice president, 
being elected 
first vice pres- 
ident in 1927. 
N. Baxter 
Jackson, exec- 
utive vice 
president, suc- 
ceeds Mr. 
Houston as 
first vice presi- 
dent,and M.D. 
Howell, Wan- 
dell Mooney 
and Spencer 
Turner, Jr., 
were promoted 
from assistant 
vice presidents 
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to vice presidents. 

Lackawanna — Lackawanna National 
Bank, following merger with Marine Trust 
Company of Buffalo, has opened as the 
thirty-fourth branch office of the trust com- 
pany, with Harry Moll, formerly cashier of 
the national bank, as manager. 

New York City—F. A. Melly, previously 
an assistant trust officer of the Fifth Ave- 
nue Bank, has recently been elected assis- 
tant vice president in the trust department. 

Elmira — The Bank of Elmira Heights 
has been taken over by First National Bank 
& Trust Company of Elmira and will be 
operated as a branch. William Petzke, for- 
merly cashier of the Heights Bank, has been 
made assistant vice president in charge of 
the branch. 

New York City—Clinton Trust Company 
announces that Edwin W. Smith, treasurer, 
has been elected a vice president. 

New York City—A. P. Giannini, chair- 
man of the board of Bank of America, 
N. T. & S. A. of San Francisco, has been 
elected a director of City Bank Farmers 
Trust Company. 

Troy—Union National Bank announces 
the election of Joseph E. Kober and Louis 
H. Gross as vice presidents. Mr. Kober is 
also cashier. 
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New York City—Bank of the Manhattan 
Company announces the election of Henry 
G. Warland as vice president, Franklin 
Field and John Wilshear as assistant vice 
presidents, and Walter P. Andrews, Curtis 
Grove and Lawrence Reinhardt as assistant 
cashiers. 

Northport — John Dalrymple has been 
elected president of First National Bank & 
Trust Company, succeeding the late Arthur 
Gardiner. John H. Vanderveer was named 
chairman of the board. Arthur T. Davey 
was elected trust officer and cashier and 
Philip Stark assistant trust officer and as- 
sistant cashier. 

Freeport —John K. Eldridge, formerly 
vice president, is now chairman of the 
board of First National Bank & Trust 
Company, and Edward B. Thompson is vice 
chairman. G. Edwin Heming has been 
elected vice president and trust officer. 

Brooklyn—Brooklyn Trust Company has 
announced the appointment of Albert Am- 
merman as an assistant secretary. Mr. Am- 
merman has been credit manager since 
merger of the Mechanics Bank. 

Baldwin — Baldwin National Bank & 
Trust Company announces election of Don 
D. Lovelace as vice president and cashier 
to succeed O. D. Lyon. 

Mineola—J. H. Andrews has been elected 
president of First National Bank, succeed- 
ing his brother, the late H. W. Andrews. 

Amityville—First National Bank & Trust 
Company has elected John F. Loudon and 
Louis Auperin as vice presidents. Mr. Au- 
perin is succeeded as trust officer and cash- 
ier by William Koepchen. 


NORTH CAROLINA 

Raleigh — Wake County Bank has been 
merged with First-Citizens Bank & Trust 
Company of Smithfield and will be operated 
under the title of First-Citizens Bank & 
Trust Company of Raleigh. 





A. H. S. POST, Pres. 


Lumberton—F ull trust powers have been 
granted to National Bank of Lumberton. 


OHIO 

Columbus — John H. McCoy, for thirty- 
one years associated with the Peoples Bank- 
ing & Trust Company of Marietta, has re- 
signed the presidency of that bank to 
become president of the City National Bank 
& Trust Company of Columbus. 

Marietta—TIra J. Fulton, who recently 
resigned as Superintendent of the Ohio 
Banking Department, has been elected 
president of the Peoples Banking & Trust 
Company here, succeeding John H. McCoy. 

Cincinnati— W. E. Anderson, formerly 
assistant trust officer of Central United 
National Bank, Cleveland, has been elected 
trust officer of the Central Trust Company 
of Cincinnati. He succeeds Edward A. Sis- 
son, who resigned that post recently. 

Cincinnati — Fifth Third Union Trust 
Company announces appointment to the 
newly created office of assistant vice presi- 
dent of Clement Faine, Gustavus Hampson, 
Frank Loewe, Carroll Shanks, Albert Reik, 
formerly assistant cashiers, and E. Lyman 
Greer. Charles H. Shields retired as a vice 
president. 

Cleveland—William G. Stoll has been ap- 
pointed an assistant trust officer of Central 
United National Bank. 

Dayton — Walter H. J. Behm has been 
elected president of Winters National Bank 
& Trust Company, and an executive com- 
mittee has been created by the directors. 
Mr. Behm, formerly vice president, succeeds 
the late Russell Tompert, Fred O. Hinkson, 
cashier, being advanced to the vice presi- 
dency. Mr. Behm had been with the City 
Trust & Savings Bank until joining the 
Winters National ten years ago. Frank 
Currigan was named chairman, and George 
B. Smith and Robert Patterson, members, of 
the executive committee. 







































































Canton—First Savings & Trust Company 
has resumed complete banking operations 
under the presidency of John A Faweett. 
Harry R. Jones is chairman of the board; 
Harley Fast, formerly conservator, is exec- 
utive vice president, and Charles Keplinger 
vice president. 

Elyria—Elyria Savings & Trust Company 
and Savings Deposit Bank & Trust Com- 
pany reopened here last month. A. J. Robin- 
son is president of the Elyria Savings; N. S. 
Fitch and H. C. Harris are vice presidents. 

Massillon—The State Bank of Massillon 
has resumed normal operations under presi- 
dency of Dr. Seth Hattery. John Howenstine 
is first vice president and Dr. Arthur Hyde, 
second vice president. 

Newark—First Federal Savings & Trust 
Company has opened here with A. R. Lin- 
dorf as chairman of the board, and Everett 
D. Reese, president. 

Cleveland—F. W. Lensing, formerly re- 
ceiver of Citizens National Bank of Warren, 
Pa., has joined the trust department of the 
Cleveland Trust Company. 

Chagrin Falls—Chagrin Falls Banking 
Company has been reopened as a branch of 
Central United National Bank of Cleveland. 

Allen F. Ayers has been appointed by 
Governor-elect Davey to succeed Ira J. Ful- 
ton as Superintendent of Banking, according 

‘to press reports. Mr. Ayers was an organizer 
of the Ohio Savings Bank & Trust Company, 
Akron, in 1917 and later president of Ohio 
State Bank & Trust Company, its successor. 
He has recently been special assistant to the 
conservator of Guardian Trust Company of 
Cleveland. 


OKLAHOMA 

Pawhuska—Citizens First National Bank 
has consolidated with the National Bank of 
Commerce under the latter title. E. T. Ken- 
nedy, president of National Bank of Com- 
merce, is president of the new bank; John 
Kennedy and J. W. Ferguson are vice presi- 
dents. 

Shawnee—Following purchase of the 
American National Bank here, by Seminole 
banking interests, W. E.. Harber, president 
of First National Bank in Seminole, was 
elected president of the Shawnee bank. H. 
T. Riddle, yice president at Seminole, will be 
in charge of the American National as ex- 
ecutive vice president. 

Ponca City—Full trust powers were 
granted to First National Bank at Ponca 
City. 

Hollis—First State Bank & Trust Com- 
pany has been created through merger of 
Hollis National Bank of Commerce and 
Hollis First State Bank & Trust Company. 
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H. H. Reeves, president of the latter bank, 
is president of the new institution, and E. M. 
Slaughter, head of the Hollis National, is 
vice president. 


OREGON 


Condon—First National Bank here was re- 
cently taken over by the First National Bank 
of Portland and is being operated as a 
branch. John F. Reisacher, formerly presi- 
dent, is branch manager. 


PENNSYLVANIA 


Philadelphia—Real Estate-Land Title & 
Trust Company has promoted several offi- 
cials and elected four new officials in the 
trust department. Thomas Evans and A. 
Robert Bast, formerly assistant trust officers, 
have been made trust officers, and A. King 
Dickson, previously a trust officer, has been 
made assistant vice president. Harold 
Strange, William Barwig, Harold Saxon and 
Harry Watton were elected assistant trust 
officers. 

Wilkes-Barre—Albert W. Driesbach has 
been advanced to trust officer of Miners Na- 
tional Bank. He succeeds Frank A. Gamble 
who rejoined the United States Internal Rev- 
enue department after serving as vice presi- 
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dent and trust officer of the bank for nine 
years. 

Pittsburgh—First National Bank an- 
nounces that J. E. Wilson, formerly comp- 
troller and trust officer, has been appointed 
assistant vice president and comptroller. 
William Doolittle and Ralph L. Thomas were 
named assistant cashiers. 

Pittsburgh — Allegheny Trust Company 
has announced the appointment of Guy W. 
Lewis as an assistant trust officer. Mr. Lewis 
comes from Irving Trust Company of New 
York, having previously been with the trust 
department of the Allegheny for five years. 

Uniontown—James R. Cray has been 
elected president of Second National Bank 
here to succeed the late David Hertzog. He 
had been vice president of the bank since its 
organization. 

Greenville—E. C. McFate has been named 
assistant to the president of Farmers & Mer- 
chants Trust Company. He was formerly 
with the Oil City National Bank, Oil City. 

Rochester—The First National Bank has 
consolidated with Peoples National Bank, 
the new institution, under the former title, 
having capital funds of $196,000. 
Pennsylvania State Safe Deposit Assn., 
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Philadelphia, and Safe Deposit Assn. of 
Pittsburgh have consolidated as Pennsyl- 
vania Safe Deposit Assn., with L. A. Wirt of 
Pennsylvania Co. for Insurances, etc., of 
Philadelphia, as president. 

Philadelphia—Philadelphia National Bank 
has appointed J. Paul Crawford, J. Bickley 
Jackson and Harold Wallgren as assistant 
cashiers. 

Erie — Marine National Bank has ap- 
pointed Harold T. Anderson, formerly with 
State Bank & Trust Company of Evanston, 
Illinois, as comptroller. 

RHODE ISLAND 

Providence—Blackstone Canal National 
Bank announces that Ralph N. Battey has 
been elected to the newly created position 
of assistant trust officer. 


SOUTH CAROLINA 

Columbia—South Carolina State Bank, 
with sixteen branch offices, is consolidating 
with South Carolina National Bank, ands 
will operate under charter of the national 
bank, which has three additional branches, 
according to announcement by B. M. Ed- 
wards, executive vice president of both 
banks. Common capital stock of the national 
bank is $1,000,000 and surplus $200,000. 

Charleston — South Carolina National 
Bank has been granted authority to operate 
branches in the following towns: Anderson, 
Bamberg, Belton, Cheraw, Dillon, Florence, © 
Leesville, Newberry, Pickens, St. Matthews, 
Seneca and Sumter. 
SOUTH DAKOTA 

Pierre—The First National Bank in 
Pierre has opened as successor to First 
National Bank of Pierre with E. P. Theim 
as president and F. E. Hilts as vice presi- 
dent. 
TENNESSEE 

Nashville—American National Bank an- 
nounces the promotion of Buford Wilson 
from assistant vice president to comptroller 
of the bank. 
TENNESSEE 

Nashville—F. M. Farris was elected presi- 
dent of Third National Bank at the recent 
directors’ meeting, ‘Watkins Crockett becom- 
ing vice chairman of the board. Mr. Farris 
had been executive vice president since the 
bank was organized in 1927, prior to which 
he was cashier of American National Bank 
here. 


UTAH 

Salt Lake City—George S. Spencer has 
been elected vice president of Zion’s Savings 
Bank & Trust Company, succeeding A. W. 
Ivins. Willard R. Smith succeeds Mr. Spencer 
as cashier. 

























TEXAS 


Fort Worth—Fort Worth National Bank 
has appointed two assistant trust officers: 
R. W. Fender, vice president, and F. O. 
Shelton. 


VIRGINIA 

Richmond—State-Planters Bank & Trust 
Company has announced several official 
appointments and promotions: J. Harvie 
Wilkinson, Jr., formerly assistant vice presi- 
ident, becomes vice president in charge of 
investments; Louis W. Bishop, assistant 
cashier, has been appointed to the new post 
of comptroller. Stuart R. Glenn has been 
appointed an assistant trust officer and 
assistant secretary. Moncure Patterson, 
assistant comptroller, and John C. Davis, 
assistant cashier. 

Lynchburg—Shaffer S. Spencer, cashier 
of Commercial Trust & Savings Bank, has 
been appointed temporary chief executive 
of the bank, following resignation of Wil- 
liam MacLeod as president, to join the 
Federal Housing Commission. 


WASHINGTON 

Mount Vernon— Frank Pickering, man- 
ager of Mount Vernon branch of First Na- 
tional Bank of Seattle, has been elected a 
vice president. 

Seattle—Peoples Bank & Trust Company 
announces that E. F. Blaine, Jr., vice presi- 
dent and manager of Renton branch, has 
been placed in charge of all the bank’s 
branches. He is succeeded at Renton by Ray 
Davis of North Seattle. 


WISCONSIN 

Chippewa Falls—Northwestern State Bank 
has announced the election of Otto C. Dett- 
loff, vice president, as president of the bank 
to succeed the late Frank Joas. Clarence 
E. Rinehard, a director, was chosen vice 
president. 


CANADA 

Toronto—Toronto General Trusts Cor- 
poration recently announced the appoint- 
ment of Gordon C. Lindsay as executive 
assistant. Mr. Lindsay was a Winnipeg 
barrister before coming to Toronto in 1928 
to join the law firm of Rowell, Reid, Wright 
& McMillan. 


Latest available reports from Canadian 
trust companies show an increase in estates 
under administration from $2,271,000,000 in 
1933, to $2,350,000,000 in 1934, according 
to recent compilation by The Monetary 
Times. Total assets of the 69 trust com- 
panies also show an increase from $2,500,- 
000,000 to $2,600,000,000. 
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CANADA is a branch 


office country ...... 


information and administration 
therefore tend to be centralised. 
The Toronto General Trusts is in 
close touch with Canadian fidu- 
ciary matters through its ten offices 
which extend from the St. Law- 
rence to the Pacific. 

A Trust Company only. Estab- 


lished since 1882. 


THE TORONTO 
GENERAL TRUSTS 


CORPORATION 


ASSETS UNDER ADMINISTRATION, $228,000,000 


TORONTO MONTREAL OTTAWA WINDSOR WINNIPEG 


REGINA SASKATOON CALGARY VANCOUVER 


CONDENSED STATEMENT OF CONDITION 


December 31, 1934 


Che 
Cleveland 


Crust Company 


Located at Euclid Avenue and East 9th Street and in 


Community Centers throughout Greater Cleveland and nearby. 


ASSETS 


Cash on Hand and in Banks . . 

United States Government Bonds and Certificates, includ- 
ing other obligations fully guaranteed by U. S. Gov- 
ernment . . he a 

State, Municipal and Other Bonds and Investments, in- 
cluding Stock in Federal Reserve Bank, less Reserves . 

Loans, Discounts and Advances, less Reserves ak te 

Te ee ae ae ee ee ee ee ee ee ee 

Other Real Estate. . — 

Interest and Earnings Accrued ‘and Other Resources, in- 
cluding Advance for Deposit Insurance 

Customers’ Liability on Acceptances Executed by this 
es 4 ae Sk te OS SS he ee 


Total a ste 


LIABILITIES 


Capital Notes . . $ 15,000,000.00 
(Subordinated to Deposits oud other Liabilities) 
° 13,800,000.00 


Capital Stock . . ‘ 
Surplus and Undivided Profits . acetal 3,020,055.13 


Reserve for Taxes, Interest, etc. 


DEPOSITS 
eer. + 6+ & + € &’ & & 
Time . 
Cash Balances of Estates and Corpor. 
ate Trust Departments (Preferred) 


$108,307,391.71 
139,812,958.44 


15,510,020.58 


Outer Linhilities . .- 2 s+ + © 
Acceptances Executed for Customers . 


Total 
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$ 64,099,693.47 


57,096,668.92 
16,869,389.52 
141,841,140.97 
6,296,547.57 
6,564,292.19 
4,344,099.54 


42,117.55 


$297,153,949.73 


$ 31,820,055.13 
1,139,405.74 


263,630,370.73 
522,000.58 
42,117.55 


$297,153,949 .73 
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Fiduciary Course—Arrticle 8 


Suggestions for Practical Study of Current Problems in 
Connection With Income, Inheritance, Estate and 


Gift Taxes, both Federal and State 


By R. R. BIXBY 


Reading material in “Trust Functions 
Simplified,” pages 75-80. 


Federal Revenue Act 


OR the purpose of realizing more 
Hie the intricate requirements of 

the federal tax laws and in order 
to secure an appreciation of the need of 
expert handling of tax matters for all 
estates or trusts, those who are follow- 
ing the Fiduciary Course are urged to 
obtain and read carefully, as hereinafter 
suggested, the following: 


Federal Revenue Act of 1934. 

Estate Tax—Form No. 704—Prelimi- 
nary Notice—Estate of Resident. 

Estate Tax—Form No. 705—Prelimi- 
nary Notice—Estate of Nonresident. 


Note: Both Form 704 and Form 705 are due 
to be filed within two months after the execu- 
tor or administrator qualifies. 


Federal Estate Tax Return—Form 706 
—Due to be filed within one year after 
date of death of decedent. 

Estate Tax—Power of Attorney—Form 
(ik. 

Estate Tax—Information Return of 
Stocks or Bonds—Estate of Nonresident— 
Form 714. ; 

Application for Release of Estate Tax 
Lien—Form 791. 

Gift Tax Return—Form 709. 

Gift Tax—Donee’s or Trustee’s Infor- 
mation Return of Gifts. 

U. S. Treasury Department, Bureau of 
Internal Revenue—Regulations 79 relat- 
ing to Gift Tax under the Revenue Act of 
1932. 

Regulations 80 (1934) relating to Estate 
Tax, Including Estate Taxes Under the 
Revenue Acts of 1926 and 1932 as 
amended. 


You should be able to obtain all of the 
above from the Collector of Internal 
Revenue in your district. The trust offi- 


cials of your bank or trust company may 
have a sufficient number of copies avail- 
able to enable them to supply you with 
a set. We have found that residents of 
some districts have had difficulty in ob- 
taining copies of Regulations 79 and 80. 
Should you find a similar delay, you can 
obtain them quickly from the Superin- 
tendent of Documents, Washington, 
D. C. The prices are: Regulations 79, 
10 cents; Regulations 80, 15 cents. 


Federal Income Tax 


Read carefully the Federal Revenue 
Act of 1934, Title I—Income Tax, giving 
special consideration to the following: 


Part I—Rates of Tax. 

Part II—Computation of Net Income. 

Part I1I—Credits Against Tax. 

Part IV—Accounting Periods and Meth- 
ods of Accounting. 

Part V—Returns and Payment of Tax. 

Part VI—Miscellaneous Provisions. 

Supplement B—Computation of Net In- 
come. 

Supplement C—Credits Against Tax. 

Supplement D—Returns and Payment 
of Tax. 

Supplement E—Estates and Trusts. 

Supplement L—Assessment and Collec- 
tion of Deficiencies. 

Supplement M—Interest and Additions 
to the Tax. ; 

Supplement N—Claims Against Trans- 
ferees and Fiduciaries. 

Title I-A—Surtax on Personal Holding 
Companies. 


After having read the above referred 
to material we are of the opinion that 
the vast majority of readers will con- 
clude that the current Federal income 
tax laws are indeed complex and that it 
will be exceedingly difficult for the aver- 
age taxpayer to secure the benefit of all 
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the possible deductions and credits to 
which he may be justly entitled without 
the assistance of those who are experi- 
enced in income tax work. 

It is true that the current Federal 
income tax laws restrict or entirely elim- 
inate many deductions which have here- 
tofore been allowed. However, taxpayers 
are certainly justified in minimizing 
their tax liabilities by so conducting 
their business that it will be possible to 
secure the maximum deductions allowed 
by law, and under the present tax rates 
many deductions which formerly ap- 
peared too trivial to bother about now 
loom as important factors. It is perfectly 
legitimate for the taxpayer to reduce his 
taxable income to the lowest figure pos- 
sible. All he is required to do is to pay 
the correct amount of tax and no more, 
and he cannot expect the taxing authori- 
ties to assist him in securing maximum 
deductions in order to avoid overpay- 
ment. He must depend upon those who 
are qualified, by virtue of their cxperi- 
ence, to protect his interests. 


State Income Tax 


For those readers who reside in a state 
which imposes a state income tax law it 
is recommended that a procedure similar 
to that suggested for the Federal income 
tax law be followed in order to be in- 
formed regarding the State income tax 
statutes. 


Federal Estate Tax 


Eleven separate taxing acts which are 
either original or amendatory comprise 
the present Federal Estate Tax Law. The 
first is the Revenue Act of 1916 which 
became effective September 8, 1916, and 
the last the Revenue Act of 1934, which 
became law at 11:40 A. M., Eastern 
Standard Time, May 10, 1934. For the 
reader who is only seeking a general 
knowledge of Federal Estate Tax law we 
would suggest his reading the following: 


Revenue Act of 1926—Title III. 

Revenue Act of 1928—Title II. 

Act of March 3, 1931, amending Section 
302 (c), of the 1926 Revenue Act. 

Revenue Act of 1932—Titles II, III and 
VI. 
Revenue Act of 1934—Title II. 
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Then study Estate Tax—Form 704— 
Preliminary Notice—Estate of Resident, 
paying particular attention to the date 
required. Then read the instructions on 
the back of the form regarding the fol- 
lowing: 


1. Estates as to which notice is required; 
2. Persons required to file notice; 

. Time for filing notice; 

. Place of filing; 

Gross estate; 

Lien; 

. Penalties; 

. Delinquencies. 


COND oP 


Follow the same procedure with re- 
spect to Form 705—Preliminary Notice 
—KEstate of Nonresident, paying particu- 
lar attention to the instructions regard- 
ing the following: 


. Estates as to which notice is required; 
. Persons required to file notice; 

. Time for filing notice; 

. Place of filing; 

Gross estate; 

. Property situated in the United States; 
. Liability for tax; 

Lien; 

. Penalties; 

10. Delinquency. 


WHOARDNP WDE 


Study Form 706—Return for Federal 
Estate Tax, proceeding as follows: 


Read the “General Instructions”; 

Read “General Information Sheet”; 

Carefully study each Schedule pertain- 
ing to the following, paying particular 
attention to the “Instructions” at the be- 
ginning of each schedule: 


Real Estate; 

Stocks and Bonds; 

Mortgages, Notes, Cash and Insur- 
ance; 

Jointly owned property; 

Other Miscellaneous property; 

Transfers; 

Powers of appointment; 

Property identified as 
taxed. 


previously 


Under “Deductions,” the following: 


Funeral and administration expenses; 

Debts of decedent; 

Mortgages, net losses and support of 
dependents; 

Charitable, public and similar gifts 
and bequests. 














Review the following schedules: 


Net estate for tax imposed by Rev- 
enue Act of 1926—resident decedent. 

Net estate for additional tax imposed 
by Revenue Act of 1932—resident de- 
cedent. 

Net estate—nonresident decedent. 

Computation of tax. 


Read the “Jurat” for executors and ad- 
ministrators; also the one for benefi- 
ciaries, custodians, and trustees. 


Read Form 711—Estate Tax—Power 
of Attorney; Form 714—Estate Tax— 
Information of Stocks or Bonds—Estate 
of Nonresident; and Form 791—Applica- 
tion for Release of Estate Tax Lien. 


Federal Gift Tax . 


The Federal Gift Tax law which was 
enacted in the Revenue Act of 1924, 
which has been sustained by the courts 
as a valid Federal excise tax, was re- 
pealed in 1926. The current Federal Gift 
Tax law consists of Sections 501-532, 
Revenue Act of 1932, as amended by the 
Revenue Act of 1934. The purpose of this 
Gift Tax law was set forth, after the 
Revenue Act of 1932 had become law, in 
the following statement issued by the 
Bureau of Internal Revenue: 


‘The gift tax law imposing a tax upon 
gifts made after the date of the enactment 
of the Revenue Act of 1932, that is, June 
6, 1932, was evidently designed not only 
as a revenue-producer, but as a supple- 
ment to the estate tax, experience in the 
administration of the estate tax having 
indicated that such tax was to a great ex- 
tent avoided by transfers being made dur- 
ing life which could not be established as 
having been made in contemplation of 
death to bring them within the provisions 
of the Estate Tax Law. The gift tax is 
new in that no such tax existed at the date 
of the enactment of the Revenue Act of 
1932, but it has a historical precedent in 
the short-lived provisions of the Revenue 
Act of 1924 imposing a tax upon gifts. 
The present Gift Tax Law is basically the 
same as the provisions of the Revenue Act 
of 1924 imposing a tax upon gifts, but 
differs in that it has specific provisions 
covering questions the answers to which 
were uncertain under the prior law. 

‘The gift tax is not a tax upon property, 
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by gift. Gifts within the meaning of the 
statute are not confined to transfers of 
property without consideration which in 
common law are termed gifts, but include 
also sales and exchanges for less than an 
adequate and full consideration in money 
or money’s worth. A gift may consist of 
any species of property, whether tangible 
or intangible, or any interest therein 
either legal or equitable. The tax is im- 
posed where the transfer is in trust or 
otherwise and where the gift is made 
either directly or indirectly. Thus, for ex- 
ample, a taxable transfer may be effected 
by the declaration of a trust, the foregoing 
of a debt, the assignment of the benefits 
of a contract of insurance or the naming 
of a beneficiary thereof, or the creation of 
a joint bank account and the deposit of 
funds therein which are withdrawn by an- 
other. A sale or exchange for a considera- 
tion reducible to a money value which is 
less than an adequate and full considera- - 
tion amounts to a gift within the meaning 
of the statute to the extent that the value 
of the property at the time of the transfer 
exceeds the consideration received. 


‘The tax is at graduated rates, such 
rates being %4 of 1 per cent. upon the value 
of gifts not in excess of $10,000, exclusive 
of the exemptions allowable, and the maxi- 
mum rate is 3342 per cent. upon the value 
of gifts in excess of $10,000,000. The ex- 
emptions are gifts of the value of $5,000 
to any one person during the calendar year 
other than gifts of an interest in property, 
the possession or enjoyment of which is 
postponed to a future date, and all dona- 
tions to charitable, public, and similar or- 
ganizations, together with a_ specific 
exemption of $50,000. 


‘The gift tax is an annual tax in that 
returns are required to be filed annually 
and the tax paid annually, but the tax is 
unique in that in ascertaining the rates 
applicable to the net gifts for any years 
the gifts of the donor for all preceding 
calendar years back to and including the 
calendar year 1932 after the date of the 
enactment of the 1932 Act must be con- 
sidered and the specific exemption of 
$50,000 is allowed but once; that is, if such 
exemption is claimed in the first year, the 
value of the donor’s net gifts for subse- 
quent years is computed without regard to 
the exemption. 

‘In the case of the death of a donor, it 
will be necessary to check all his gift tax 
returns. The broad and general language 
of the gift tax suggests many annoying 
questions, such as the question of distin- 
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guishing between a gift and a bad bargain 
by vendor, even though it be conceded that 
a sale or exchange in the ordinary course 
of business where the transaction is free 
from any donative intent does not involve 
a gift notwithstanding that the considera- 
tion reecived is inadequate. It is confident- 
ly believed that the great majority of 
these annoying questions can be settled 
by a reasonable administration of the law.’ 


Read carefully Regulations 79 relating 
to Gift Tax under the Revenue Act of 
1932; also study the amendments con- 
tained in the Revenue Act of 1934. 

Study Form 709—Gift Tax Return; 
and Form 710—Gift Tax—Donee’s or 
Trustee’s Information Return of Gifts. 


State Inheritance or Estate Tax 


All States in the United States, with 
the exception of Nevada, also the Dis- 
trict of Columbia, impose an inheritance 
and/or estate tax and at least two states, 
Oregon and Wisconsin, also have a Gift 
Tax. We suggest that you secure a copy 
of the Death Tax laws of your state, and 
Gift Tax law if one is in effect, together 
with the administrative forms which are 
required to be filed and give them your 
earnest consideration. 


Reading Material in TRUST Companies 
Magazine 


“Critical Comparative Analysis of the 
Revenue Act of 1934,” by Leo Brady and 
John L. McMaster, members of the New 
York Bar—May, 1934, page 569.* We 
quote the Editor’s note: 


More than ordinary significance at- 
taches to the Revenue Act of 1934 
signed by the President May 10. We be- 
lieved that a prompt yet searching 
analysis of the measure would not only 
aid taxpayers and their advisers in their 
interpretation of its provisions, but also 
throw a clearer light on legislative 
trends. The attorneys selected for this 





* The entire supply of the May issue has been ex- 
hausted for months. However, for the information of 
those who do not have access to a copy of the May 
issue, they are fortunate in being able to secure this 
splendid analysis in booklet form (60 pages and cover, 
approximately 9 inches by three inches) from TRUST 
Companies Magazine, price for single copy, $1.00; five 
or more copies, 50 cents each. 
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work have long specialized in tax prac- 
tice. We consider it a privilege to pub- 
lish their opinions. 


“The New Federal Estate Tax Regu- 
lations”—A Discussion of the More Im- 
port Changes in Administrative Con- 
struction Occasioned by Treasury Regu- 
lations 80. By George Maurice Morris, 
member of District of Columbia Bar. 
December, 1934, page 585. 

“Sale of Decedent’s Property—Gain or 
Loss”—Effect of Income Tax Provisions 
of the Revenue Act of 1934 Upon the 
Basis and Holding Period of Property 
Transmitted at Death—By C. Powell 
Fordyce, member of the St. Louis Bar— 
November, 1934, page 461. 

We have had the privilege of reading 
galley proofs of three excellent articles 
which will appear in this current issue— - 
January, 1935, both of which we urge 
you not only to read but also to study 
carefully. The titles and names of au- 
thors follow: 

“Federal Estate Tax—lIts History and 
a Discussion of Valuations and Trans- 
fers in Connection Therewith’—By Rob- 
ert M. Estes, Washington, D. C. 

“Gift Tax Act Unjust to Fiduciaries” 
—By Joseph F. McCloy, member of the 
New York Bar. 

“Retroactivity of March 3, 1931, 
Amendment to Federal Estate Tax’”—By 
Charles L. B. Lowndes. 

TRUST Companies Magazine carries 
many articles, excerpts from addresses 
and selected articles, and court decisions 
regarding taxation matters. We suggest 
that you turn to page 708 of the De- 
cember, 1934, issue and check the topical 
index under the heading “Taxation” in 
order to be certain that you have read 
all of the material there indexed. 


TEST QUESTIONS 
Federal Estate Tax 


1. What is the nature of the Federal Estate 
Tax? 

2. How does it differ from your State In- 
heritance Tax as to the method of ap- 
plication ? 

38. What transfers are taxable? 

4. What estates are entirely exempt from 

this tax? 
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. What is the meaning of the term “Trans- 
fers in contemplation of death” as used 
in the Act? 

. To what extent is the proceeds of life 
insurance taxable ? 

. Is the amount of inheritance tax paid 
your state deductible in determining 
amount of Federal Estate tax due? 

. For the purpose of the estate tax, how is 
the net value of the estate determined? 
For a resident? For a nonresident ? 

. Is property held by a trustee under the 
terms of a private trust subject to Fed- 
eral Estate tax? 

. What is meant by “Power of Appoint- 
ment”? 

. What is the meaning of the term “60 
days’ notice”? 

. How soon after death of the decedent is 
the estate tax due? 

. Is it possible to secure an extension of 
time for payment? If so, how? 

. Assume an executor files the return for 
an estate; the Commissioner determines 
that there is a deficiency and so notifies 
the executor by registered mail. The 
executor believes his return is correct 
and that the Commissioner has erred. 
Can the executor appeal? To what au- 
thority, and how? 

. For what period of time is the tax a lien 
upon the gross estate? 

. Have you reviewed the form “Return 
for Federal Tax”? 

. After your detailed consideration of the 
form “Return for Federal Estate Tax,” 
do you feel that only experienced per- 
sons should attempt to prepare a return? 
Does not your study of this form empha- 
size more forcibly the wisdom of the 
appointment of a qualified corporation as 
executor or trustee? 


Gift Tax 


. Why was the Gift Tax enacted? 

. What is the nature of the Gift Tax? 

. Is this tax confined to transfers of prop- 
erty without consideration? 

. Is the foregoing of a debt subject to this 
tax? 

. What exemption is allowed? How is it 
determined ? 

. Who is required by law to file Gift re- 
turns? When are they due and where 
should they be filed ? 


State Inheritance or Estate Tax 


. What is the correct title of the death tax 
laws of your state? 


2. Upon what is it imposed? Name the 
kinds of property affected. 

3. What kind of transfers are taxed? Those 
made by will? 

. Are transfers of property made “in con- 
templation of death” taxed? 

. If a “power of appointment” is exer- 
cised, is it deemed a transfer and tax- 
able ? 

. Where property is held in the joint 
names of two or more persons, or is de- 
posited in banks or other institutions or 
depositaries in the joint names of two 
or more persons and payable to either 
or the survivor, upon the death of one of 
such persons what amount of the prop- 
erty so held is taxable? Is that true in 
all cases? 

. How many classes of beneficiaries are 
there under your law? Illustrate. 

. Carefully study the following: 

(1) Classes (2) Exemptions (3) Rate of 
tax. 7 

. In what cases are gifts or bequests en- 
tirely exempt from death duties in your 
state? 

. Is the amount of tax due a lien on the 
property transferred? 

. When is the tax due? When is it pay- 
able? Is a discount allowed under any 
conditions? Is interest chargeable under 
any conditions? 

. Who is held responsible for seeing that 
the tax due is paid? 

. What provision is made for determining 
the value of the property subject to tax? 

. As used in your inheritance and/or state 
tax law, what are the meanings of the 
following words and terms: 

“estate” 
“property” 
“tangible property” 
“intangible property” . 
“transfer” 
15. What general deductions are allowed? 


Every corporate fiduciary should have 
available the loose leaf services which 
cover the various types of taxes to which 
estates and trusts are subjected, together 
with the latest regulations, rulings and 
decisions relative to the interpretation 
or administration of the various tax 
laws. 

The ninth article of this series will 


discuss Estate Analysis and will appear 
in the February issue. 





WIDE POWERS TO ANDRUS’ TRUSTEES 


Will of “Millionaire Straphanger” Places Large Estate in Hands 
of Corporate Fiduciary With Full Discretion 


NE of the largest estates pro- 
() bated in recent years, that of 
John E. Andrus of Yonkers, N.Y., 
who is claimed to have been one of the 
ten wealthiest men in the United States, 
was confided to the administration of the 
New Jersey Title Guarantee & Trust 
Company of Jersey City, N. J., as co- 
executor and co-trustee with Mr. An- 
drus’ daughter, Mrs. Helen Benedict, Dr. 
A. Newell Benedict and Frank B. Smith, 
his private secretary. 

The will stated that “a large amount 
of property” had been embraced in two 
trust funds, created in 1921 and 1922, 
with the Central Union Trust Company 
of New York (now the Central Hanover 
Bank and Trust Company). After ex- 
pressing complete satisfaction with the 
administration of those trusts, the tes- 
tator requested the beneficiaries to rat- 
ify all acts of the trustees and expressed 
his intention that “the trustees under 


fie 
BANKING LAW 
STATE SERVICE 


Negotiable Instruments (as covered 
by the ‘‘ Uniform Negotiable Instruments 
Act”’ and the common law, with statu- 
tory modifications by states)—Banking 
Powers—lIllegal and Ultra Vires Con- 
tracts—Deposits— Set-off —Garnishment 
and Attachment—Reserves—Loans, 
Discounts, and Overdrafts—Interest 
and Usury—Investments—Collections 
and Clearing Houses—Guaranty and 
Suretyship—Officers and Directors— 
Stockholders and Double Liability— 
Capital Stock and Dividends—Branch 
Banking—Reorganization—Merger and 
Consolidation—Insolvency and Prefer- 
ences— 


New Matters governed by Cumulative 
Indexes 


Case Table—Bibliography—Topical 
Index 


Two Volumes 


205 WEST MONROE ST., CHICAGO 


said trusts and the trustees under this, 
my will, shall so far as legally possible 
give the power to cooperate and act co- 
extensively and in harmony in the ad- 
ministration and disposition of the prop- 
erty which I disposed by said trust 
agreements and the property which I dis- 
pose in trust by the terms of this will.” 

The trustees under the will are given 
discretion in administration in the fol- 
lowing terms: “I hereby authorize and 
empower my trustees to hold, sell, mort- 
gage, exchange, lease, dispose of, invest, 
reinvest, manage, operate and control 
the principal of the trust property in 
whatever form the same may be during 
the continuation of the trust as fully 
and freely as I could have managed and 
disposed of the same if living, without re- 
gard to any restrictions to which trustees 
are ordinarily subject, statutory or oth- 
erwise.” , 

The will also provided that if powers 
of the trustees in relation to the trusts 
were for any reason questioned, “it is 
my intention that such questions shall 
always be resolved in favor of the trus- 
tees possessing the power they wish to 
exercise. .. .” In case of any difference 
of opinion among the trustees, the will 
provided that the majority of the trus- 
tees should prevail “provided that the 
corporate trustee shall always constitute 
one of the majority whose judgment and 
opinion shall thus prevail... .” 

After making specific bequests of cer- 
tain personal belongings and life use of 
the Andrus residence, the will provided 
that the estate be divided into 100 parts, 
the income from 55 parts going to the 
two sons, five daughters, a nephew and 
two nieces, and from the other 45 parts 
to the Surdna Foundation, Inc., Mr. An- 
drus’ private organization for religious 
and philanthropic purposes. This ar- 
rangement is to continue during the lives 
of two grandchildren, except that heirs 
of children or grandchildren of bene- 
ficiaries dying before the liquidation of 
the principal of the trust will receive the 
shares of the deceased beneficiaries. 
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Transfer of Stock Dividends 


Danger of Liability When Trusts are Involved is Greater 
Than Many Corporations and Their Transfer Agents 
Seem to Appreciate 


By FRANCIS X. MANNIX 


' N y HEN property is held by a 
trustee for successive benefici- 
aries, with different interests, 

the trustee is under a duty to sat- 

isfactorily determine whether any dis- 
tributions, received on account of 
such holdings, are distributions of capi- 
tal and, therefore, principal or corpus 
to be further held in trust and finally 
paid and transferred to the person even- 
tually entitled to the trust fund, known 
as the remainderman; or are income pay- 
able to the immediate beneficiary.' It is 
well settled that money received as rent 
on realty, or as interest on bonds and 
notes, entirely represents income.? Cash 
dividends on stock, held as trust prop- 
erty, however, have been a subject of 
conflicting discussion and judicial inter- 
pretation in New York State, but suffice 
it to say that cash dividends on stock, 
regardless of how large, are now con- 
sidered to be income in New York.? 
When stock certificates are received by 
a trustee, as stock dividends on trust in- 
vestments, however, it becomes important 
for him to determine whether such stocks 
represent distributions of current in- 
come or surplus earned since the creation 
of the trust; or, whether they represent 
distributions of surplus, accumulated 
prior to the creation of the trust, and, 
therefore, distributions of principal. If 


they be income, it is his duty to apply 
them to the use of the beneficiary ; where- 
as, if they be principal, they must be 
added to the existing corpus of the trust 
fund, and held for the benefit of the re- 
mainderman until the termination of the 
trust, at which time they are to be trans- 
ferred to him.* 

The transfer of such stock dividends 
is a corporate operation which demands 
more care and attention than many cor- - 
porations and their transfer agents seem 
to appreciate. This may be explained by 
the almost implicit faith that is placed in 
the integrity and capability of fiduciaries. 
There is no doubt that such confidence is 
almost invariably well founded, but to 
continue to act merely upon that faith 
may result in innocent loss to the cor- 
porations and, possibly, their transfer 
agents. 

In regard to stock dividends declared 
or paid to fiduciaries acting under wills, 
deeds of trust, or other instruments in 
effect prior to the passage of Section 17a, 
Personal Property Law,® the courts in 
New York State reserved to themselves 
the right to determine whether such stock 
dividends were principal or income.® 

In Bourne v. Bourne,’ Justice Merrell, 
on behalf of the Court said: 


“The trustees and remaindermen con- 
tend, with much force, that the Court 





1 Harrow, 8 St. John’s Law Review, 17. 

2 Supra, note (1) at page 18. 

3 Supra, note (1) at pages 21, 28, 24 and 27. 

*Matter of Osborne (1913), 209 N. Y. 450, 103 
N. E. 723; U. S. Trust Co. v. Heye (1918), 224 
N. Y. 242, 120 N. E. 645; Bourne v. Bourne (1925), 
240 N. Y. 172, 148 N. E. 180; Estate of Margaret K. 
Husted, New York Law Journal, dated April 5, 1928. 

5 New York L. 1922, Chap. 452, as amended by L. 
1926, Chap. 843. 

*Bourne v. Bourne, Supra note (4), in which case 
the court held that where a trust contains stock of a 


corporation, issuing stock dividends, and the creator 
of the trust has not expressed any intention as to the 
apportionment of the stock dividends between income 
and principal, a proper apportionment of such divi- 
dends should be made according to the rules govern- 
ing such apportionment, as indicated in statutes and 
as construed by the courts, which involve a considera- 
tion of the source of the dividends. 

Matter of Osborne (1913), 209 N. Y. 450, 103 N. E. 
723; Matter of Schley (1922), 202, A. D. (N. Y.) 169, 
195 N. Y. S. 871, Affd. (1922), 234 N. Y. 616, 138 
N. E. 469. 


7209 A. D. (N. Y.) 419, 204 N. Y. S. 866 (1924). 


105 









ohn Se Ete 
















































106 


should not go behind the financial state- 
ments of the Company and is bound by 
the acts of its Directors and Officers in 
adopting such statements. No fraud or 
intentional error is charged, and as 
above noted, the referee has found that 
the statements were made according to 
the best judgment of the board of di- 
rectors. 

“I am of the opinion that in an 
equitable action, wherein it is sought to 
apportion stock dividends, the parties 
are not absolutely bound by the finan- 
cial statements of a corporation. As it is 
necessary in these cases to determine 
whether or not the corpus of the trust 
is being encroached upon and what the 
equities are between the parties, the 
court may take into consideration any 
facts which are relevant to the issue.” 


In Matter of Osborne,® the Court, by 
Judge Chase, said: 

“We think that in each case the court 
should look into the facts, circumstances 
and nature of the transaction and de- 
termine the nature of the dividend and 
the rights of the contending parties ac- 
cording to justice and equity * * * Not- 
withstanding the difficulty in many 
cases of apportioning dividends, it is 
wiser and better to leave an apportion- 
ment to courts of equity, in preference 
to adhering to a rule that depends more 
upon its simplicity and convenience of 
enforcement than upon justice and 
vtieet ° °°” 


Transfer agents should insist, there- 
fore, upon proof of equitable and judicial 
apportionment of stock received as divi- 
dends on stock held by fiduciaries under 
such instruments, prior to transfers of 
such stock. 

Section 17A of the Personal Property 
Law, as amended, modified the foregoing 
rule, in the following language: 

“Unless otherwise provided in a will, 

deed or other instrument, which shall 

hereafter be executed and shall create 
or declare a trust, any dividend which 
shall be payable in the stock of the cor- 
poration or association declaring or au- 
thorizing such dividend and which shall 
be declared or authorized hereafter in 
respect of any stock of such corpora- 
tion composing, in whole or in part, the 
principal of such trust, shall be principal 





$209 N. Y. 450, 103 N. E. 723 (1918). 
® Gerard v- McCormick (1891), 1380 N. Y. 261-267, 
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and not income of such trust * * *” 
(Italics ours). 


It is obvious,. therefore, that the au- 
thority to “Treat either the stock divi- 
dends or the proceeds of sale thereof, in 
whole or in part as principal or income, 
whichever the trustee deems equitable,” 
exists only in regard to wills, deeds and 
other instruments, executed and effective 
subsequent to the passage and amend- 
ment of the statute in question. Moreover, 
such discretionary authority granted to 
a trustee must be definitely and specific- 
ally stated in the instrument; failure of 
such specific instructions or the existence 
of ambiguous language regarding such 
authority, is the cue of the transfer agent 
to act with caution. 


Responsibility of Transfer Agent 


Transfer Agents or corporations, hav- 
ing corporate stock books and records 
under their control, are charged with 
knowledge that certain certificates were 
or were not issued as stock dividends, and 
are, therefore, obliged to inquire whether 
such stock dividends are income or not. 
This results, of course, from the fact that 
the corporation and its transfer agent are 
charged with knowledge of their own 
acts; so, since the stock dividends were 
issued as such, and not as stock for which 
a subscription price was paid, the cor- 
porations have notice that the shares 
represent a stock dividend. When, there- 
fore, certificates, issued as stock divi- 
dends, are registered in the name of a 
fiduciary, the transfer agent and its prin- 
cipal are charged with notice of the spe- 
cial circumstances,® and with the duty of 
ascertaining whether the beneficiary or 
remainderman is entitled to them, before 
they are ever re-transferred, and the 
name of an assignee thereof registered 
on the corporate books; an improper 
assignment of such certificates to the 
party not entitled to them, followed by a 
negligent transfer of them on the cor- 
porate stock books to the assignee, makes 
the corporation and, possibly, its transfer 
agent, liable for wrongful transfers of 
stock.!° 


29 N. E. 115. 
10 Pollock v. The National Bank (1852), 7 N. Y. 
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The effect of this is to obligate the 
transfer agent to further examine and 
consider the transfers of stock dividends 
on trust assets, not only as to the matter 
of the authority of the trustee to so act, 
but also as to the matter of the right of 
the transferee to the shares assigned to 
him. 

To the end that proper transfer of the 
certificates representing the stock divi- 
dends may be made, the wills, trust in- 
dentures or other instruments appoint- 
ing the fiduciaries, should be carefully 
perused to determine the status of the 
shares, in accordance with Section 17a, 
Personal Property Law. 

In the absence of clear instructions, 
granting that authority to the fiduciary, 
the transfer agent should refuse to make 
transfer on the corporate stock books, of 
the stock dividend to the beneficiary, un- 
less first supplied with an order or de- 
cree upon construction by a Court of Com- 
petent Jurisdiction, because, in that case, 
a court construing the trust instrument, 
may hold that the opening clause of Sec. 
17a, Personal Property Law, does or does 
not apply. 

Thus we see that great responsibility 
rests upon the corporations and their 
transfer agents. Moreover, corporations 
which have recorded on their books trans- 
fers of stock that were not authorized, 
have been held by the courts to be liable 
to the rightful owner of the securities in 
question. 

In commenting upon this responsibility, 
the United States Supreme Court, in de- 
ciding the case of Western Union Tele- 
graph Co. v. Davenport,11 well stated the 
principle and rule in the following lan- 
guage: 

“« * * * The officers of the Company are 

the Custodians of its stock books, and 

it is their duty to see that all transfers 
are properly made, either by the stock- 
holders themselves or persons having 
authority. * * * Neither the absence of 
blame on the part of the officers of the 
company in allowing an unauthorized 
transfer of stock, nor the good faith of 


274, 3 Seld. 274; New York and New Haven R. R. 
Co. v. Schuyler (1865), 34 N. Y. 30-83, 32 How Pr. 
302; Western Union Telegraph Co. v. Davenport 
(1878), 97 U. S. 369, 24 L. Ed. 1047; Knox v. Eden 
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the purchaser of stolen property will 
avail as an answer to the demand of the 
true owner.” 


When, therefore, a certificate is sub- 
mitted for transfer, on the corporate 
books, the duty rests upon the corpora- 
tion’s officers, or the transfer agent to 
ascertain the validity of the transfer. To 
this end, the authority of the person de- 
manding it must be investigated to a 
certain extent, beyond which there is no 
reason or notice which would obligate the 
corporation or its transfer agent to in- 
quire further. To what extent such in- 
vestigation need be made depends upon 
the particular circumstances in each case, 
so each transaction must be considered 
as a separate problem. 

It must be remembered, then, that any 
documents which serve to support the 
demand that a prior transfer and assign- 


Musee American Co. (1896), 148 N. Y. 441, 42 N. E. 
988, 31 L. R. A. 779. 


197 U. S. 369, 24 L. Ed. 1047 (1878). 
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ment of stock be recorded on the cor- 
porate stock books, also serve as notice to 
the corporation and its transfer agent 
that care must be exercised in the trans- 
action; so, all careless and unscientific 
treatment of stock dividends, which are 
attempted to be transferred by fiduci- 
aries, should be eliminated. 


Protection for Transfer Agent 


All of these precautions will be taken, 
if at all, only when the transfer agent or 
the corporation on whose behalf the 
agent is acting, is aware of the fact that 
the stock to be transferred, or part there- 
of, represents a stock dividend. Conse- 
quently, inasmuch as the corporation and 
its transfer agent are charged with 
knowledge, whether they actually have it 
or not, that certificates of stock, previ- 
ously issued as stock dividends, do repre- 
sent stock dividends, they should be 
careful to mark “S. D.” alongside of the 
certificate numbers on the _ individual 
stock ledger sheets, so that when the 
ledgers are being checked to determine 
where there are any “Stop Transfer” 
orders against the certificates, the notice 
to inquire about the stock dividend aspect 
of the matter will be disclosed. 

Another method of reminder is the 
printing of “S. D.” on the face of the 
certificate of stock, as part of the cer- 
tificate number, which procedure will 
serve to inform the person examining the 
documents accompanying the certificate 
that it represents a stock dividend, with- 
out the further need of advice to that 
effect from the stock bookkeeper. 

But what remedy is available when a 
corporation or its transfer agent subse- 
quently discovers that certificates of 
stock, representing stock dividends which 
are properly principal, have been trans- 
ferred to the life tenant as income, or 
vice versa? Is there any lawful method 
of obtaining a re-transfer of those cer- 
tificates, without having to purchase 
(1918), 222 N. Y¥. 375-880, 


122 Bloomquist v. Farson 


118 N. E. 855. 

13224 N. Y. 56-58, 120 N. E. 31, (1918). 

44 Wickwire v. Warner (1920), 191 A. D. 835, 182 
N. Y. S. 165, Affd. (1922), 233 N. Y. 572, 135 N. E. 
923; Calhoun v. Maillard (1890), 121 N. Y. 69, 24 
N. E. 27. 
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them? In the final analysis, the transfers 
were made in accordance with assign- 
ments, executed either through mistake 
or fraud. If the corporation acted in good 
faith, has it no opportunity to remedy 
an unfortunate situation? 

The answers to these questions may be 
found in the general principles of law re- 
garding rescission and cancellation. An 
action may be maintained in equity to 
rescind a transaction which has been con- 
summated either through fraud or 
through misrepresentation of material 
facts, not amounting to fraud.'? Equity 
here acts on the principle that it is in- 
equitable to permit and support unjust 
enrichment by one party at the expense 
of another, as a result of fraud or mis- 
representations that the assignee is law- 
fully entitled to the certificates of stock, 
even though the misrepresentations are 
the results of an honest mistake. 

In enunciating this rule, the Court said 
in Leary v. Geller:** 

“Equity will, in a proper case, avoid and 
set aside a transaction induced or pro- 
cured through material misrepresenta- 
tion and false statements, although the 
statements and representations were 
honestly made with no intent to de- 
celve. 

Cancellation of an instrument is usually 
decreed in connection with a decree in 
rescission of a transaction, pursuant to 
which the instrument was issued, espe- 
cially where there is danger of its reach- 
ing a bona fide purchaser for value.’ 

Consequently, a transfer agent who 
makes a transfer to a beneficiary, of a 
stock dividend, properly payable to a re- 
mainderman, or vice versa, and later dis- 
covers his mistake can secure the aid of 
a court of equity in the matter of the 
return of the incorrectly-issued certificate 
on grounds of fraud or mutual mistake,?® 
provided that the stock or the transferee 
thereof can be found within the state and 
that he still has possession and owner- 
ship of it,’® he not being a bona fide pur- 


% Supra, notes (12), (13) and (14). 

16 Uniform Stock Transfer Act. Sec. 13; N. Y. Per. 
Prop. Law, Sec. 174. That statute, so far as material 
to the question under consideration, reads as follows: 

“No attachment * * * upon shares of stock for 

which a certificate is outstanding valid 

until such certificate be actually seized by the offi- 


shall be 

















chaser for value without notice’? but 
merely a transferee who obtains his in- 
terest subject to prior equities.'* If he 
has disposed of it to a bona fide purchaser 
for value without notice, however, the cor- 
poration and its transfer agent, having 
legally issued the stock, will be bound to 
recognize the rights of both the bona fide 
purchaser’® and the party originally en- 
titled to the stock dividend,?° based upon 
the well established maxim of equity that 
when one of two innocent parties must 
suffer as a result of the wrong of a third 
person, the one who permitted the wrong 
or made it possible, must bear the bur- 
den.?? 

In no case, however, may a person en- 
force the over issue of stock, because, 
after all the legally authorized shares of 
a corporation have been issued, any fur- 
ther issues are ultra vires and absolutely 
void; so, transferees thereof, whether 
bona fide holders or not, cannot by estop- 
pel or otherwise, acquire the status or 
rights of stockholders, and cannot compel 
the corporation to recognize them as such, 
or resort to any remedy based upon such 
status,?? unless the shares are afterwards 
validated by a duly authorized increase of 
authorized capital stock, or by the crea- 
tion of Treasury Stock, upon the surren- 





cer making the attachment * * *, or be surrendered 
to the corporation which issued it, or its transfer 


be enjoined.” 


17Inasmuch as the courts of equity have held that 
stock certificates are not negotiable instruments [Na- 
tional Safe Deposit Savings and Trust Co. v. Hibbs 
(1912), 229 U. S. 391, 33 Sup. Ct. 818; Commercial 
National Bank v. National Surety Co. (1932), 259 
N. Y. 181, 181 N. E. 92; National Surety Co. v. 
Indemnity Ins. Co. (1933), 237 A. D. (N. Y.) 485, 
261 N. Y. S. 605], but are subject to the provisions 
of the Uniform Sales Act, [Wills v. Investors Bank- 
stock Corp. (1931), 257 N. Y. 451, 178 N. E. 755; 
Whitney, Law of Sales (2nd Ed.), page 10] like 
other chattels, mere delivery of stock does not raise 
an irrebuttable presumption of the payment of con- 
sideration therefor; so, since the transferee of the 
stock dividend has not paid consideration, he is not a 
“bona fide purchaser for value without notice.” 

Pomeroy, Equity Jurisprudence (4th Ed.) Sec. 747. 


1%8 Since a person, who receives non-negotiable prop- 
erty while he is not a bona fide purchaser for value 
without notice, becomes a mere transferee whose title 
is subject to all the equities and defenses that exist 
between the original parties at the time of the as- 
signment [Trustees of Union College (1874), 61 N. Y. 
88, 105], then the transferee of the stock dividend 
obtains his interest subject to the prior equities of 
the corporation and the person rightfully entitled to 
it. 

(1896), 


Eden Musee American Co. 148 


19 Knox v. 
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der of other shares previously issued.?° 

In any event, while a transfer agent is 
bound to inquire as to the right of the 
transferee to the stock dividends, it is 
also true that the former is not respons- 
ible for a mis-application of the proceeds 
upon a sale thereof. The transfer agent 
may safely transfer stock dividends to 
the name of a vendee or alleged vendee 
of the certificates represented thereby, 
pursuant to a valid power of sale in the 
instrument appointing the vendor as fidu- 
ciary, without responsibility or liability 
on the part of the transfer agent for the 
embezzlement of the proceeds of sale by 
the fiduciary. That power of sale, how- 
ever, must be clear, in order to protect 
the transfer agent against liability or 
damage. Moreover, if the stock is sold to 
either the beneficiary under the instru- 
ment or the remainderman, the transfer 
agent should obtain from the fiduciary a 
statement that the full market value or 
purchase price, whichever is greater at 
the time of the sale thereof, has been 
paid. 

It can readily be seen, therefore, that 
a corporation or transfer agent can 
hardly afford the risk of executing a 
transfer without making itself sure that 
all the requirements have been met. 





N. Y. 441, 42 N. E. 988, 31 L. R. A. 779. In that 
case, the court held that the transferee in good faith 
and for value of a certificate of stock, holds his title 


free from any latent equities between prior parties 
in the line of transmission. [White, Corporations 
(10th Ed.), 1045]; Pollock v. The National Bank 


(1852), 7 N. Y¥. 274, 3 Seld. 274; New York and New 


Haven R. R. Co. v. Schuyler (1865), 34 N. Y. 30- 
84-86-88, 32 How Pr. 302; 
See, also, Uniform Stock Transfer Act, Sec. 7; 


N. Y. Per. Prop. Law, Sec. 168, which provides that, 
in certain instances, the transfer of title to stock may 
be rescinded, but not where “The Certificate has been 
transferred to a purchaser for value in good faith 
without notice of any facts making the transfer 
wrongful * * *,” 


2 Cushman v. Thayer Mfg. Jewelry Co. (1879), 76 


N. Y. 365, 32 A. R. 315; Rice v. Rockefeller et. al. 
(1892), 184 N. ¥. 174, 31 N. E. 907; Lockwood v. 


United States Steel Corp. (1913), 209 N. Y¥. 375, 103 
N. E. 697; Travis v. Knox Terpezone Co. (1915), 215 
N. Y. 259, 109 N. E. 250; Powers v. Universal Film 
Mfg. Co. and Carl Laemmle (1914), 162 A. D. 
(N. Y.) 806, 148 N. Y. S. 114. 

21 Whitney, of Sales (2nd Ed.), 144, 161, 162 
and 163. 

2 New York etc. R. R. Co. v. 
N. Y. 30, 32 How. Pr. 302; Ryder v. 
Co. (1892), 184 N. Y. 83, 31 N. E. 251. 

23 Bruff v. Mali (1867), 36 N. Y. 200, 
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PRIVATE FINANCING OF TAX PAYMENTS 


Proposed Plan Will Create Desirable Investments for Fiduciaries, 
says Professor Studenski—Benefits to Municipalities Explained 


AUL STUDENSKI, Associate Pro- 

fessor of Economics, New York 

University, in transmitting to 
TRUST Companies Magazine the accom- 
panying statement regarding a plan for 
the private financing of municipal tax 
payments, made this comment: 


“* * * the securities that will be created 
under the proposed plan * * * would 
constitute very desirable investment 
for fiduciaries inasmuch as the col- 
lateral behind them is a taxpayer’s 
note (with conditional tax receipt at- 
tached) which is a prior obligation of 
the property ahead of the first mort- 
gage, and moreover, the value of the 
property behind the note would gen- 
erally be many times the face value of 
the note.” 


The statement follows: 


“The Tax Finance Plan originated by B. 
G. Orlove, Jr., of New York, and embodied 
in the law recently enacted in this state 
(Chapter 596, of Laws of 1934), permits the 
organization of special finance companies for 
the purpose of the extension of loans to tax- 
payers for the payment of their delinquent 
taxes. A tax finance company must have un- 
der the law a minimum capital of $1,000,000 
paid in, and its books are subject to super- 
vision by the municipal authority. 

“The loans would be extended on the se- 
curity of the note of the borrowing taxpayer 
and of the tax lien held by the city against 
his property and the loan would be repayable 
in equal monthly instalments. The payments 
to the city by the finance company of the 
amount involved in a tax delinquency would 
not extinguish the tax lien against the prop- 
erty until the loan by the finance company 
is repaid to it. The charges to the borrowing 
taxpayers are limited by law to 4 per cent. 
interest per annum on the unpaid balances 
of the loan. The finance company is per- 
mitted to make a service charge up to 2 per 
cent. of the amount of the loan. In the event 
of failure of payment by the borrower, the 
interest charge by the finance company is 
increased to 6 per cent. If the borrower fails 
to pay his loan within the time allowed by 
the city for the payment of tax delinquen- 
cies, the city will proceed with the sale of the 
tax lien as provided by law. Out of the pro- 
ceeds of the sale the city must reimburse the 


lending company for the unliquidated bal- 
ance of the loan. If the city sells a tax lien 
it would still charge the 10 per cent. penalty. 
A study of tax delinquencies in the State of 
New York made by Professor Studenski 
shows that improved property never fails 
eventually to liquidate its tax debts. The 
security of the loans is therefore unexcelled. 

“The taxpayers will gain under the plan, 
through the avoidance of the 10 per cent. 
penalty and the greater convenience of liqui- 
dation of their obligation to the city. The 
financial rehabilitation of income producing 
property will be facilitated under the plan 
through the furnishing of loans under ad- 
vantageous terms for the payment of the 
accumulated taxes. 

“The cities will be benefited through the 
immediate conversion of the tax arrears into 
cash and by improvement in their credit. 

“The banks will be benefited through the 
employment of their funds in safe and self- 
liquidating securities at reasonable rate of 
interest. 

“The loans which the finance companies 
may be called upon to extend in this State 
may readily exceed one hundred fifty million 
($150,000,000) dollars per annum, since the 
total tax delinquencies in this State aggre- 
gate more than three hundred million ($300,- 
000,000) dollars. 

“To be able to handle such a volume of 
business the finance companies will , need 
banking credit. This credit will have to be 
extended at interest rates not exceeding 4 
per cent. per annum and for maximum terms 
of twelve months with equal monthly amor- 
tizations. The effectuation of the plan is de- 
pendent upon the willingness of the banks 
to extend credit by discounting for the 
finance companies that might be organized 
the taxpayer’s notes with conditional tax re- 
ceipts attached. 

“The prospective borrower will have to fill 
out a printed application blank, which will 
be drawn along the lines of a financial state- 
ment, containing such information as: name 
of owner; legal description of property; type 
of improvement; amount, due dates and in- 
terest rate of mortgages; name and address 
of mortgagee; leases if any; amount of in- 
surance carried; assessed valuation by the 
city; monthly gross income; monthly operat- 
ing expenses; net income before taxes and 
interest on mortgages; how long taxes un- 
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paid; amount of loan required to clear taxes; 
whether any other liens or judgments are 
outstanding against the property. 

“The financial statement submitted must 
show ample evidence of the ability of the 
property to produce sufficient income to re- 
pay the loan in six or twelve, as the case 
may be, equal monthly instalments. 

“If the loan is granted the applicant will 
execute his serial notes which bear interest 
at the rate of 4 per cent. per annum on the 
unpaid balance. The service charge on the 
amount of the loan is payable in advance at 
the time when the loan is granted. 

“Upon receipt of the properly executed 
notes and service charge, the finance com- 
pany will pay directly to the city the amount 
involved, and will receive from the city a 
‘conditional tax receipt’ for the amount so 
paid. The finance company will then deposit 
the ‘conditional tax receipt’ within three 
days with a leading bank which will act as 
trustee. 

“The taxpayer’s notes will be made pay- 
able at the office of the trustee, for the ac- 
count of the finance company. The trustee 
will endorse and mark paid on the back of 
the ‘conditional tax receipt’ each payment 
received. Upon final payment of the last in- 
stalment the trustee will stamp the ‘condi- 
tional tax receipt’—paid in full—and mail 
the same to the owner, who upon surrender- 
ing to the city of such receipt, will receive 
a receipted tax bill which would extinguish 
the tax lien against the property and covered 
by the conditional receipt. 

“As long as the borrower meets his in- 
stalments promptly to the trustee, the 
trustee keeps the ‘conditional tax receipt’ 
in its possession until fully paid. If the bor- 
rower should default, however, the finance 
company can withdraw from the trustee the 
taxpayer’s notes with ‘conditional tax re- 
ceipts’ attached, and the finance company is 
permitted to charge 6 per cent. interest from 
such date. 

“To enable a tax finance company to dis- 
count its own notes with banks, the institu- 
tion acting as trustee will certify upon such 
notes that it is holding in trust an equal 
amount of taxpayer’s notes with conditional 
tax receipts attached, the proceeds of which 
it will pay to the holder of such certified 
note. The collateral supporting the finance 
company’s note will be kept in a separate 
trust account, and the money collected on the 
collateral will be applied by the trustee to 
the redemption of such note. 

“The trust-agreement will provide that a 
note issued by a tax finance company and 
certified by the trustee, continuously must 
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have good taxpayer’s notes underlying such 
certified note. If a borrower should default 
on a payment, his entire series of notes must 
be withdrawn from the trustee. Such with- 
drawal must take place within 10 days 
through a cash payment by the finance com- 
pany or the substitution of notes in good 
standing. 

“The finance company would reserve the 
right to anticipate part payment of its ‘cer- 
tified note’ upon giving 10 days’ advance 
notice to the holder. The notes which the 
taxpayers would give to the finance company 
would carry a notation that they arise out 
of the tax financing for a specific piece of 
property and are secured by a ‘conditional 
tax receipt’ which is identified by its num- 
ber. 

“The lien against a property held by the 
city for its taxes is a prior lien ahead of any 
other lien or mortgage. Therefore, either the 
fee owner or mortgagee, to protect his 
equity, generally pays the taxes eventually. 
The usual first mortgage is about 25 times 
the amount of the annual tax. Thus the tax 
debt represented by the taxpayer’s note with 
its conditional tax receipt attached thereon, 
would constitute but a small percentage of 
the value of the property.” 





Legislative Trends—Federal and State 


Many Statutes Proposed Which Would Affect Policies of 
Fiduciaries Directly or Indirectly—Little Serious Opposition 


to President's Program Expected 


LARGE volume of _ prospective 

legislation, both State and Fed- 

eral, will call for earnest consid- 
eration on the part of fiduciaries, be- 
cause of its bearing particularly on 
investment policies and questions of 
taxation; a considerable volume will deal 
directly with banking; and in some of 
the States enactments are expected 
touching fiduciary operations. 

On the eve of our going to press, a 
question of major and far-reaching in- 
fluence was the extent to which the Con- 
gress would subject itself to Executive 
will. A revolt against “gag rule’ was in 
evidence, but indications were that little 
serious opposition to Administration 
plans would be encountered and that with 
a few possible yet notable exceptions the 
President’s program would receive the 
necessary legislative support. 

Prior to the reading of the President’s 
message regarding his “security pro- 
gram,” it was believed that a bonus 
measure would be rushed through and 
passed over the Executive veto. The 
scope of that message tended to divert 
attention from the bonus, and when on 
January 17 the President was reported 
as having directed the Administrator of 
Veterans’ Affairs to make a special study 
of the provisions of twenty-five bonus 
bills which had been introduced in Con- 


Treasury Ruling Expected 


Trust men are expecting a rul- 
ing from the Treasury Department 
shortly which will assist them ma- 
terially with reference to the re- 
quirements of Schedule D of Form 
1041 and Schedule E of Form 1040, 
“Individual Income Tax Return” 
(Listing of Dividends) and Instruc- 
tion 23 of Form 1041, “Fiduciary 
Return of Income.” 


gress, the opinion was expressed by close 
students of the situation that passage of 
a bonus measure over the President’s 
veto might prove impossible. 


Banking Legislation 


Early indications as to possible bank- 
ing legislation were that comparatively 
minor changes were contemplated and 
that the Administration would frown on 
any attempt to force such measures into 
prominence. Latest reports are less as- 
suring. 

The radical group in Congress will, of 
course, seize any opportunity to extend 
the Federal influence in the banking field. 
Some of the conservatives, to forestall 
radical enactments by presenting con- 
structive suggestions, hope to strengthen 
the Federal Reserve Banks and pave the 
way for retirement of the Government 
as a dictating factor. As to where the 
Administration stands on this question, 
there is considerable conjecture and lit- 
tle positive information. The weight of 
evidence at the moment suggests that 
there is more likelihood of the Adminis- 
tration favoring a moderate extension of 
Federal influence than the reverse. 


Extreme Banking Measures 


Some of the details of the Goldsbor- 
ough bills, calling for establishment of 
“the Bank of the United States,” are 
cited as as example of extreme legisla- 
tive proposals now being put forward. 
The purpose of these measures, as stated, 
was to “reduce the cost of United States 
financing, to insure a steady reduction 
in the amount of the United States debt, 
and to pay the losses of depositors in 


closed banks.” 


The first of these two bills, H. R. 2780 
provides that the management of the 
bank shall be vested in a board of direc- 
tors consisting of seven members, three 
to be appointed by the President of the 
United States, two by the Senate and 
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two by the House of Representatives. 
The later bill, H. R. 2998, provides that 
the President shall appoint two instead 
of three members, the Senate three in- 
stead of two, the other two to be ap- 
pointed by the House. 

The capitalization of the Bank would 
be four billion dollars, ‘‘subscribed by 
the Secretary of the Treasury on behalf 
of the United States in such amounts as 
the board of directors may require.” The 
Bank would be authorized “to issue 
United States Bank notes 
loans to or for the use of or on account 
of the United States, to pay on account 
of the United States all interest on the 
outstanding direct obligations of the 
United States and to retire * any 
direct obligations thereof.” It would be 
authorized to issue circulating notes in 
an amount not exceeding the aggregate 
indebtedness of the United States to the 
Bank, nor more than ten times the 
Bank’s capital. 

The bill provides also for taking over 
of all depositor claims against banks 
closed on or after January 1, 1930, and 
prior to January 1, 1935. 

Mr. Goldsborough stated that his chief 
purpose was “to take the national debt 
away from the private bankers and pay 
it off in its entirety without any sort or 
form of interest.”” When asked whether 
a central bank would have the right to 
pay non-taxable bonds now due and issue 
in their place new bonds that would be 
taxable, he said, ““There would be no new 
bond issue if this bill passed, because 
they would not have any more govern- 
ment bonds. This bank would pay off the 
government debt. At the present time 
about six billions of the national debt is 
callable and could be paid off immedi- 
ately.” 

Both bills were referred to the Com- 
mittee on Banking and Currency, of 
which Mr. Goldsborough is a member. 

Other bills introduced in the House 
providing for a central bank include 
H. R. 3008, introduced by Mr. Lemke, 
North Dakota, and H. R. 3250, intro- 
duced by Mr. Somers of New York, both 
referred to the Committee on Banking 
and Currency. 

The prevailing opinion at this writing 
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is that no “central bank” bill will be en- 
acted. Even among those who favor the 
extension of Federal influence in the 
banking field can be found many who be- 
lieve their aim can be accomplished more 
surely by a series of steps, each leading 
in the same direction. 

The Federal Reserve Board is said to 
be considering definite legislative pro- 
posals for broadening its powers. The 
details, as yet, are a matter of conjec- 
ture. 

The Tax Outlook 


Theoretically, the Congress is not 
scheduled to increase taxes. That the 
Administration wants to avoid the neces- 
sity of making an immediate increase in 
the tax load is generally conceded, and 
the prevailing opinion seems to be that 
whatever increases are made by the cur- 
rent session will be moderate. It is felt, 
however, that tax increases cannot long 
be deferred if expenditures continue as 
now contemplated. 

At least seven House Joint Resolutions 
and three Senate Joint Resolutions pro- 
pose an amendment to the Constitution 
of the United States which would permit 
Congress to levy and collect a tax on the 
income of securities issued by or under 
the authority of any state, and granting 
the several states power to levy and col- 
lect a tax on the income of securities 
issued by or under the authority of the 
United States. 

Several bills have been introduced 
which would subject to the income tax 
laws of the United States income from 
United States securities. 
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One bill, S. 1033, would authorize the 
Attorney General to investigate and sue 
for recovery of refunds of income taxes 
unlawfully paid or allowed. 

Beginning with any taxable year after 
December 31, 1934, H. R. 2075 would 
provide the following regarding the 
taxation of community property income: 


“Property of, and income of a marital 
community shall be considered as the 
income of, the spouse who has the man- 
agement and control thereof under the 
law of the jurisdiction in which the 
marital community exists, and such 
spouse shall alone be entitled to the de- 
ductions and credits allowed under the 
internal-revenue laws which are prop- 
erly allocable to such property or in- 
come.” 


“Gold Clause” Legislation 


It is evident that legislation of direct 
interest to fiduciaries will ensue in the 
event that the decision of the United 
States Supreme Court in the matter of 
abrogation of the gold clause is adverse 
to the Administration’s contention. For 
instance, H. R. 4013 was introduced on 
January 16 by Mr. Dies, Texas, which 
would provide 


“That on and after July 1, 1935, there 
shall be levied, collected, and paid a tax 
equal to fifty (50) per centum of the prin- 
cipal and interest of every obligation pay- 
able in gold; that the tax shall be collected 
when the obligation is paid or settled: 
Provided, however, That nothing in this 
section shall apply to the tax-exempt 
bonds or other obligations of the United 
States Government or of any State gov- 
ernment or political subdivision thereof. 
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“Where the holder of any bond or ob- 
ligation of the United States Government 
demands payment in gold the Secretary of 
the Treasury is hereby directed to refuse 
such payment in gold, but he is expressly 
authorized and directed to tender to the 
holder of such bond or written obligation 
of the United States the currency of the 
United States Government. 

“Tf it becomes necessary in obedience to 
the mandate of the Supreme Court that 
the Secretary of the Treasury shall dis- 
charge any obligation or bond of the 
United States Government in the currency 
equivalent of gold, and if it shall be neces- 
sary for such Secretary to deliver more 
currency than is required under existing 
statute, the Secretary of the Treasury is 
hereby authorized and directed to pay this 
difference in United States notes to be 
issued as hereinafter provided. 

“Whenever it shall be made known to 
the Secretary of the Treasury that any 
State or political subdivision thereof is re- 
quired in obedience to the mandate of the 
Supreme Court to pay any obligation in 
the currency equivalent of gold, or in more 
currency than is now required under exist- 
ing law, the Secretary of the Treasury is 
hereby authorized and directed to deliver 
to such State or political subdivision there- 
of the United States notes to be issued as 
hereinafter provided in an amount deemed 
sufficient to pay such difference, or deemed 
necessary to reimburse such State or po- 
litical subdivision thereof for the addi- 
tional payments in currency which it is 
required to make as a result of such Su- 
preme Court decision.” 

The bill would authorize the issuance 
of notes not to exceed $5,000,000,000 to 
carry out the purposes of the Act. 

Companion bills have been introduced 
by Senator Fletcher (S. 1175) and by 
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Representative Steagall (H. R. 4240) 
which would extend the functions of the 
Reconstruction Finance Corporation for 
two years; to authorize loans or renewals 
or extensions to mature not later than 
January 31, 1945; to empower the Cor- 
poration to buy railroad obligations, with 
the approval of the Interstate Commerce 
Commission, in aid of railroad reorgani- 
zation and in certain other circum- 
stances; to empower the Corporation 
(a) to aid the mortgage situation gen- 
erally by the purchase of nonassessable 
stock in mortgage loan companies and 
similar financial institutions, and to au- 
thorize the sale of stock, capital notes, 
or debentures purchased by the Corpora- 
tion; and (b) to purchase any portion of 
the assets of closed banks under certain 
conditions; to increase the authorized in- 
vestments in preferred stock and capital 
notes of insurance companies, or loans 
thereon, from $50,000,000 to $75,000,000; 
and to continue the Commodity Credit 
Corporation and the Export-Import 
Banks of Washington, District of Co- 
lumbia, as agencies of the United States. 


Legislation Favored by Bankers 


As a sidelight on what bankers hope 
may be enacted by the Congress, we 
quote from a report by the Committee 
on Federal Legislation, submitted Janu- 
ary 21, to the New York State Bankers 
Association. 


1. The Committee endorses the recom- 
mendation of the Federal Deposit In- 
surance Corporation, as set forth in the 
public addresses of its chairman, Leo T. 
Crowley, that there should be a limita- 
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tion upon the amount of the annual 
assessment which the Insurance Corpo- 
ration may levy against its member 
banks. * * * 


. The multiplicity of examinations to 
which banks have been subjected in re- 
cent months, and the consequent cost to 
banking institutions, together with the 
thoroughness which has characterized 
recent examinations, impels the Com- 
mittee to recommend that legislation be 
adopted which would provide for not 
more than two mandatory examinations 
per annum—one by public authority and 
one by private accountants reporting to 
the directors. 


3. The Committee recalls a statement by 
Comptroller of the Currency O’Connor, 
in an address before the American Bank- 
ers Association in September, 1933, to 
the effect that deposit insurance might 
render the Postal Savings System un- 
necessary. Since that time no legislative 
action has been taken in this direction as 
far as the Committee is able to learn, 
and it therefore recommends that legis- 
lation be adopted looking to the gradual 
liquidation of the Postal Savings Sys- 


tem, on the grounds suggested by Mr. 
O’Connor, namely, that deposit insurance 
has eliminated the necessity for it. 

4. The Committee recommends that Con- 
gress give consideration to the amend- 
ment of Section 117-d of the Revenue 
Act of 1934 to provide that losses result- 
ing from the sale of real estate and the 
stocks of corporations be allowed as de- 
ductions by banks in computing net 
income for tax purposes in the same 
manner as are losses upon the sale of 
bonds. Inasmuch as banks usually come 
into possession of stocks and real estate 
through the foreclosure of uncollectible 
loans, the losses taken upon the liquida- 
tion of such property are real losses and 
in the long run must be taken largely out 
of operating income. 

5. The Committee wishes to reiterate the 
recommendation of its predecessor com- 
mittee that the Banking Act of 1933 be 
amended to clarify the definition of the 
word “affiliate” so as to eliminate so- 
called “accidental affiliates” and other 
corporations obviously not within the 
intent of the law. The Committee also 
wishes to repeat the recommendation of 
the predecessor committee that the Fed- 
eral Statutes be amended to eliminate 
double liability of stockholders of all na- 
tional banks, so that there will be no dis- 
tinction between such stock issued prior 
to 1933 and such stock issued thereafter. 


State Legislation 


Tax increases are expected in many of 
the states. In New Jersey, for instance, 
the program announced by the Governor 
included the. imposition of an income tax 


at rates approximately half those im- 
posed by the Federal Government. If this 
recommendation followed, it will be 
New Jersey’s first tax of this descrip- 
tion. Early advices from Colorado were 
to the effect that several bills had already 
been introduced concerning inheritance 
taxes. Sufficient time, however, has not 
elapsed to warrant any survey of tax 
changes throughout the country. 

In at least two states, an effort will be 
made to change the laws respecting trust 
investments. 

We are advised that in Wisconsin the 
law under which trustees operate has 
been on the statute books since 1897 with 
but minor amendments, the terms of the 
statute being so stringent that only seven 
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corporate issues remain which are legal 
for the investment of trust funds. A com- 
mittee in that state is working on a plan 
to be presented to the legislature to re- 
lieve this condition. 

In Pennsylvania, the Committee on 
Trust Investments, Trust Company Sec- 
tion, Pennsylvania Bankers Association, 
has been at work for months to bring to 
the point of legal enactment the problem 
of enlarging the scope of legal invest- 
ments for trust funds. The Committee 
hopes that the bill drafted as a result of 
the Committee’s efforts will be enacted 
by the present session of the legislature. 

In Kansas several bills have already 
been introduced which are of particular 
interest to trust companies. One is to 
change the present inheritance tax sched- 
ule and reduce the exemptions which are 
said to be more liberal than in adjoining 
states. Another bill would require a bond 
to be furnished by a special administra- 
tor covering the value of any real estate 
as well as personal property, and this 
bond would be required regardless of the 
fact that authority was given to sell the 
real estate under the Will without the 
order of any court. 

Bills have been introduced in Colorado 
concerning the determination of heirship, 
and changing probate procedure; the de- 
tails, however, have not been received. 

All of the legislatures now in session 
have been asked by President Roosevelt 
to aid the Federal plans by amending 
existing laws to provide a more liquid 
market for home mortgages. Presumably 
this will result in a considerable amount 
of legislation. 
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The States have been urged also to 
enact measures which would increase the 
jurisdiction of the Federal Deposit In- 
surance Corporation over State banks 
and authorize the acceptance of its exam- 
inations in lieu of those of State banking 
authorities. Preliminary reports indicate 
that this suggestion is not meeting with 
whole-hearted support. 

In certain states, however, there ap- 
pears to be a strong tendency in favor of 
such proposals. In North Carolina, for 
instance, the suggestion has been ad- 
vanced that the State Banking Depart- 
ment be abolished, the contention being 
made that because of the increasing 
powers assumed by Federal agencies, the 
State Banking Department is no longer 
necessary. 

The general attitude of the majority 
of bankers on the outstanding trend of 
Federal and State legislation is expressed 
in a paragraph of the report of the Com- 
mittee on State Legislation, New York 
Bankers Association: 

* your Committee wishes to re- 
cord its firm opposition to the growing 
policy of governments, national, state 
and municipal, to initiate and operate 
businesses in competition with the busi- 
nesses of citizens. Such competition is 
unfair, wasteful and uneconomic. And 
your Committee is prepared to oppose 
bills which seek to carry out such a pol- 
icy, whether the business concerned be 
manufacturing, public utilities, or mer- 
chandising. It applauds the President of 
the United States in taking a somewhat 
similar stand in his recent message to 
Congress.” 
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